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I. Introduction 
 
The market is today considered by international devel-
opment policy makers to be the most effective mecha-
nism for resolving society’s resource allocation problems, 
thanks to the ascendance of neo-liberalism over the last 
two or so decades.1  In Sub-Saharan Africa and Latin 
America, neo-liberal policies were introduced by the 
International Monetary Fund (IMF) and the World Bank in 
the early 1980s as a response to economic problems in 
these continents.2  In particular, the IMF and the World 
Bank recommended fiscal austerity, privatization, and 
market liberalization.3  These policies were to form the 
pillars of what later came to be known as the “Washing-
ton Consensus.”4 
In many cases, neo-liberal policies have not lived up to 
their promise.  Among other things, critics have pointed 
out that these policies have neither sufficiently accounted 
for nor appreciated the limitations of the market and the 
need for its regulation in Latin American and Sub-
Saharan African countries (hereinafter, SSA countries).  
In particular, it is argued that neo-liberalism has failed to 
adequately account for the role of the state in governing 
the markets created by the privatization process.  Francis 
Fukuyama thus observes that “while privatization in-
volves a reduction in the scope of state functions, it 
requires functioning markets and a high degree of state 
capacity to implement.”5 Unfortunately, many states in 

                                                   
1 Neo-liberalism refers to “a broad structure of political beliefs 

founded on [New Right] ideas about political democracy, individ-

ual freedom and the creative potential of unfettered entrepre-

neurship.” Richard Peet, Neoliberalism or Democratic Develop-

ment? 8 REVIEW OF INTERNATIONAL POLITICAL ECONOMY 

329 (2001) (Book review).  
2 JOSEPH STIGLITZ, GLOBALIZATION AND ITS DISCON-

TENTS 53 (2002). 
3 Id. 
4 Id at 74 (Observing that “the Washington Consensus policies 

are sometimes referred to as “neo-liberal,” based on “market 

fundamentalism,” a resuscitation of the laissez-faire policies that 

were popular in some circles in the nineteenth century.”) 
5 FRANCIS FUKUYAMA, STATE – BUILDING: GOVERNANCE 

AND WORLD ORDER IN THE TWENTY-FIRST CENTURY 24-

25 (London: Profile Books, 2004). 

the developing world have never had the requisite institu-
tional capacity to regulate markets.  Political scientists 
consider such states to be “weak.”6  Furthermore, the 
Washington-based proponents of neo-liberalism have 
invariably made no efforts to develop the institutional 
capacities of such states.7  As a result, privatization in 
many developing countries has led to the creation of 
markets that are characterized by numerous failures, and 
which have thus failed to realize the economic goals of 
ensuring competition and efficient resource allocation.   
Even more worrisome, the privatization process – espe-
cially the transfer of governmental functions to private 
entities – is leading to the emergence and consolidation 
of unregulated private power.  In the context of the priva-
tization of governmental functions such as policing and 
the provision of water, the emerging private power should 
be of particular concern to public lawyers since it may 
adversely impact upon the liberties and livelihoods of 
citizens unless it is properly regulated.  Indeed, the case 
studies reviewed in this paper indicate that this is already 
happening in some African countries.  Worse still, this 
private power is emerging in an institutional environment 
in which the state is weak.  As we shall see, the state in 
Africa is weakened by three key factors, namely neo-
patrimonialism, development assistance and neo-
liberalism, also known as the Washington Consensus, 
and which is fast-tracking the process of globalization. 
The critical question is whether public law,8 as an instru-
ment for the realization of democracy, can rescue the 
state from the evisceration occasioned by these three 
factors.  In my view, public law should establish the 
institutional frameworks necessary for the regulation of 
private power so that citizens of African countries can 
acquire some measure of control over their liberties and 
livelihoods in the context of the privatization of arguably 
governmental functions such as policing and the provi-
sion of water.  Such institutional frameworks are in par-

                                                   
6 See Part III Infra, for a discussion of the concept of the “weak 

state.” 
7 Fukuyama, supra note __ at 23 (Noting that “questions of state 

capacity and state-building were largely absent from policy 

discussions in the late 1980s to early 1990s.”) 
8 I use the term “public law” to denote constitutional and admin-

istrative law. 
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Page 2 ticular necessary given that this emerging power is 
created and operates in largely informal ways and cannot 
therefore be regulated by existing public law frameworks, 
which only target formal exercises of public power. 
This paper therefore seeks to explore the role of public 
law in the privatization process in a context in which the 
state has been, and continues to be, weakened by the 
logic of neo-patrimonialism, development assistance and 
neo-liberalism.  The need to rescue the state arises from 
the simple premise that it is increasingly being seen by 
its citizens to be incapable of safeguarding their interests 
and is no longer perceived to be legitimate.  I advance 
the argument that in order to promote public-regarding 
and just outcomes, privatization processes must be 
accompanied by strongly institutionalized accountability 
and participation mechanisms targeted at the exercise of 
power – whether public or private – that affects vital 
interests of the citizenry.  In order to make this argument, 
I use examples of privatization experiments in African 
countries in the areas of policing and the provision of 
water.   
In the final analysis, the paper calls for the reform of 
public law to accompany and democratize the on-going 
privatization experiments.  In particular, the envisaged 
law reform would establish strongly institutionalized 
frameworks for the regulation of the private power being 
created by privatization processes.  In this regard, the 
paper argues that there is a need to constitutionalize the 
right to fair or considerate administration, which would 
facilitate constitutional oversight of the exercise of private 
power. 
Part II of this chapter provides the paper’s conceptual 
framework and examines the role of public law in provid-
ing a framework for the practice of democracy and con-
trolling the exercise of power.  This part argues that Sub-
Saharan African countries should reconceptualize their 
public law frameworks in order to safeguard the liberties 
and livelihoods of their citizens in the face of the largely 
informal exercises of immense private power enabled by 
privatization processes.  It emphasizes the need for 
these countries to embrace public law values – such as 
participation and accountability – as mechanisms for the 
regulation of power.   
Part III examines the concept of the “weak state” and 
discusses the critical factors that have contributed to the 
weakening of the state in African countries, that is, neo-
patrimonialism, development assistance and neo-
liberalism.  As we shall see, these factors facilitate a 
culture of informalism in the formulation and implementa-
tion of privatization processes that are characterized by 
straddling by internal and external actors between the 
public and private realms, and in the process bypassing 
of the instruments of the state and subverting state 
capacity.  This part argues that the conspiracy of private 
power that is built by these factors can only be broken by 
embracing public law values as part of a process of 
deeply entrenching mechanisms for the practice of day-
to-day democracy in these countries.  Part IV consists of 
case studies of the limitations of privatization undertaken 

in weak-state contexts.  The case studies – which are the 
privatization of policing and water provision –
demonstrate the considerable influence of the three 
factors, and indicate that the privatization process has 
largely resulted in the transfer of significant public power 
to private hands in a context in which the state has little 
or no regulatory capacity. By and large, these privatiza-
tions have not embraced public law values with the result 
that democratic ideals have been compromised to the 
detriment of citizens, whose livelihoods and liberties have 
thereby been threatened or affected adversely.  Part V 
concludes. 
 
II. Democracy, law, and the control of power 
 
A. The Value of Democracy 
 
Democracy may be defined as a form of government in 
which the people rule.9  While this definition does not 
resolve a number of questions, 10 nevertheless the value 
of democracy lies in its potential to offer legitimate and 
fair public processes and policies.  By requiring public 
participation and accountability in public decision making 
processes and policies, democracy enhances the likeli-
hood that public processes and policies will lead to the 
realization of public-regarding outcomes thereby improv-
ing the legitimacy of such processes and policies in the 
eyes of the public. 11 
   Public participation is a critical element of democratic 
governance since it is essential for the realization of a 
just society.12  It is only by participating in public decision 
making processes that individuals and groups can en-
sure that their needs are fully met.  Participation thus 
enhances the viability of public policy initiatives and the 

                                                   
9 DAVID HELD, MODELS OF DEMOCRACY 1 (1996). 
10 For example, who are to be considered the people?  What 

kind of participation is envisaged for them?  Is democracy a form 

of life in which citizens are engaged in self-government or is it 

simply a means to legitimate the decisions of elected represen-

tatives?  What conditions are conducive to participation?  What 

is the appropriate field of democratic activity?  Does “rule” cover 

the economy, for instance? Id at 2. 
11 Mark Robinson, Democracy, Participation, and Public Policy: 

The Politics of Institutional Design, in THE DEMOCRATIC 

DEVELOPMENTAL STATE: POLITICS AND INSTITUTIONAL 

DESIGN 150 at 151 (Mark Robinson and Gordon White, eds., 

1998)  [Hereinafter DEMOCRATIC DEVELOPMENTAL STATE] 

(Discussing institutional innovations designed to broaden the 

scope and intensity of political participation by citizens who have 

historically been denied access to the public policy realm.) 
12 D.J. GALLIGAN, DUE PROCESS AND FAIR PROCEDURES: 

A STUDY OF ADMINISTRATIVE PROCEDURES 128 (Oxford: 

Clarendon Press, 1996) (Observing that “the very idea of 

democracy turns on citizens participating in the political proc-

ess.”) 
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Page 3 prospects for their successful implementation.13  And 
where individuals and groups are intimately involved in 
public decision making processes, they are likely to find 
such processes to be legitimate.   
On the other hand, accountability is critical because it 
ensures that those who wield power whose exercise may 
adversely impact upon the vital interests of citizens are 
accountable for its exercise.  Accountability denotes a 
relationship between “power-wielders and those holding 
them to account” in which the latter have the right to hold 
the former “to a set of standards, to judge whether they 
have fulfilled their responsibilities in light of these stan-
dards, and to impose sanctions if they determine that 
these responsibilities have not been met.”14  Accountabil-
ity mechanisms ensure that power is exercised fairly or 
justly, thereby ensuring that it does not unduly compro-
mise the liberties and livelihoods of the individuals and 
groups that make up society. 
In many ways, therefore, democracy is about the control 
of the exercise of power in society.  The concern is that 
bodies – typically public ones – that wield immense 
power should not abuse it to the detriment of the liberties 
and livelihoods of the citizenry.  The power in question 
may be defined as “the possibility of imposing one’s will 
upon the behaviour of other persons.”15  Thus “a person 
with power may impose his or her will on others by 
punishing them or threatening them with punishment if 
they do no cooperate, offering inducements or rewards 
for cooperation, ‘conditioning’ or persuading them to 
cooperate, or refusing to cooperate with those who seek 
a relationship.”16 Further, while such power may be 
derived from the property or personality of the power-
holder, organization constitutes perhaps “the most impor-
tant source of power in modern societies.”17  Indeed, it is 
the organizational power of public bodies, and increas-
ingly private bodies exercising public functions, that 
should be of particular concern to democracy.  Such 
bodies wield immense powers, including the power to 
coerce and punish, the power to distribute or withhold 
public benefits, and even the right to use physical force. 
In today’s globalizing world, organizational power is 
increasingly wielded by private bodies as a result of 
privatization processes, and a question arises as to 
whether such power should be subjected to democratic 
control.  In particular, since law ought to  provide a 
framework for the practice of democracy, should law 
control such power? On what basis and to what extent 
should law control such power?  The following section 
grapples with these questions in the context of liberal 

                                                   
13 Id. 
14 Ruth W. Grant & Robert O. Keohane, Accountability and 

Abuses of Power in World Politics 3 (NYU Institute for Interna-

tional Law and Justice, Working Paper No. 2004/7, 2004) 
15 DAWN OLIVER, COMMON VALUES AND THE PUBLIC-

PRIVATE DIVIDE 34 (London: Butterworths, 1999). 
16 Id at 35. 
17 Id 

theory.  It argues that liberal theory, which has formed 
the ideology underlying constitutional frameworks in 
Anglophone African countries, does not provide an 
adequate theoretical framework for the regulation of 
power in the contracting state.  Accordingly, these coun-
tries should reconceptualize their public law frameworks 
in order to safeguard the liberties and livelihoods of their 
citizens in the face of the largely informal exercises of 
immense private power enabled by privatization proc-
esses. 
 
B. Law, Liberalism and the Control of Public and 
Private Power 
 
In the English-speaking world, the role of law in control-
ling power has considerably been influenced by liberal 
thinking, according to which law should only be con-
cerned with the abuse of public power.  Liberalism estab-
lishes a dichotomy between the public sphere and the 
private sphere.  On the one hand, liberalism explicitly 
recognizes the imbalances in power between public 
bodies and private individuals, which is then seen to 
justify the imposition of “higher order duties” of fair and 
considerate decision making on public bodies.  Con-
versely, liberalism fails to recognize power imbalances in 
the private domain and largely assumes that individuals 
are equal and are capable of resolving any instances of 
abuses of private power among themselves, without the 
need for governmental intervention.  
In today’s world, however, the privatization processes 
have resulted in the transfer of immense powers to 
private entities.  These entities now considerably influ-
ence the liberties and livelihoods of individuals.  In the 
majority of such cases, privatization has resulted in the 
delegation of what may be termed “public functions”18 to 
private entities.  And in other cases, while private entities 
may not necessarily be exercising public functions, they 
nevertheless wield immense powers that equally impact 
upon the liberties and livelihoods of individuals.  The 
question is whether law ought to regulate the exercise of 
private power in both scenarios. 
Furthermore, the usefulness of liberalism’s public-private 
distinction in regulating the exercise of power has been 
questioned.  This is especially the case in the African 
setting where neo-patrimonialism and development 
assistance have led to a fusion of the public and the 
private spheres resulting in very informal exercises of 
power.  These informal exercises of power present a 
special problem for the control of power in the contracting 
state. 
 
 
 
 

                                                   
18 “Public functions” refer to the core functions that are consid-

ered to be the primary responsibility of the State.  See Part IIIA, 

infra. 
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i. The Limitations of the Liberal Conceptualization 
and Control of Power 
 
Liberal theory19 champions “the equal right of each 
individual to pursue her own conception of the good” 
since “the ultimate good for men and women is plural and 
can be realized only by voluntary efforts.”20  For the most 
part, liberals believe that individuals should be left to their 
own devices.  They therefore make the fundamental 
assumption that each individual is endowed with the 
wherewithal to pursue his or her own conception of the 
good. For liberals, liberty is thus a privilege of those who 
have resources.  In the liberal world, only government 
has the power to interfere with such individual liberty, and 
“must strive to remain neutral among competing concep-
tions of the good.”21  Furthermore, government should 
not regulate to correct power imbalances in the private 
domain since “no system of government in which prop-
erty rights and basic liberties are open to revision by 
temporary political majorities can be regarded as satisfy-

                                                   
19 The point of my critique is that liberal theory, in its classical 

pronouncements, fails to appreciate that private power equally 

presents a danger to the liberties and livelihoods of individuals.  

Nevertheless, it should be noted that there are different concep-

tions of liberal theory: classical liberalism, maximal or modern 

liberalism, and minimal or neo-liberalism. “Classical liberals” to 

refer to the original proponents of liberal theory, who sought “to 

uphold the values of freedom of choice, reason and toleration in 

the face of tyranny, the absolutist system and religious intoler-

ance.”  Liberal theory (or liberalism) challenged clerical power 

and the church, and the powers of despotic monarchies, with the 

aim of freeing individuals to pursue their own preferences in 

religious, economic and political affairs.  Classical liberals 

thought that the constitutional state, private property and the 

competitive market economy constituted the central mecha-

nisms for coordinating individuals’ interests.  “Modern liberals” to 

refer to pragmatic liberals who question dogmatic adherence to 

the tenets of classic liberalism in view of existing societal ine-

qualities.  Modern liberals are also often referred to as “maximal-

ists.”  Finally, “neo-liberals” to refer to contemporary liberals 

such as Friedrich Hayek who insist on dogmatic adherence to 

the tenets of classic liberalism. Neo-liberals are also often 

referred to as “minimalists.” See DAVID HELD, MODELS OF 

DEMOCRACY (1996); FRIEDRICH HAYEK, THE CONSTITU-

TION OF LIBERTY; MILTON FRIEDMAN, CAPITALISM AND 

FREEDOM (1962); ROBERT DAHL, DEMOCRACY IN THE 

UNITED STATES: PROMISE AND PERFORMANCE (1972). 
20 Richard B. Stewart, Regulation in a Liberal State: The Role of 

Non-Commodity Values, 92 YALE LAW JOURNAL 1537 at 1539 

(1983). 
21 Id. 

ing liberal requirements.”22  Thus for liberals, it suffices 
that government is constitutional; it need not be democ-
ratic.23  All is well provided that “governmental power and 
authority [is] limited by a system of constitutional rules 
and practices in which individual liberty and the equality 
of persons under the rule of law are respected.”24 
In the English speaking world, law has largely been 
conceived as an instrument for the preservation of clas-
sical liberal values.  In particular, the common law and its 
corollary, the public/private distinction, have been de-
vices for the protection of the liberal order.  In the United 
States, for instance, judges in the early twentieth century 
were quite hostile to regulatory statutes because they 
thought that the common law doctrines of property, 
contract and tort created “a system with enormous integ-
rity and coherence.”25  In their view, statutory protection 
of workers and consumers constituted “unprincipled 
interest group transfers.”26  Accordingly, they assessed 
and interpreted regulatory measures using the principles 
of private markets and private rights as the baseline.27  
Regulatory statutes were to “be construed narrowly – so 
as to harmonize with, and minimally to disrupt, the princi-
ples of common law ordering.”28  The effect was to 
protect the liberal order while often defeating the objects 
of regulatory statutes.  Cass Sunstein thus remarks that:  
“Under the guise of statutory interpretation, courts limited 
the reach of statutes protecting workers, consumers, and 
other intended beneficiaries of regulation.  Silences were 
filled in, and ambiguities resolved, by reference to com-
mon law principles.  Often such interpretations grossly 
distorted the meaning of the relevant statute.”29 
From a liberal viewpoint, early twentieth century Ameri-
can judges therefore saw the common law status quo as 
being “prelegal and neutral” and opposed regulation 
because it would only disrupt the “natural” ordering of the 
market.30  The Supreme Court thus extended constitu-

                                                   
22 JOHN GRAY, LIBERALISM 70 (Minneapolis: University of 

Minnesota Press, 1995) (Observing that “an authoritarian 

government may therefore do better from a liberal standpoint 

than a democratic regime, provided that governmental authori-

ties are restricted in their activities by the rule of law.”) 
23 Id. 
24 Id at 71-72. 
25 CASS R. SUNSTEIN, AFTER THE RIGHTS REVOLUTION: 

RECONCEIVING THE REGULATORY STATE 5 (1990) [Here-

inafter AFTER THE RIGHTS REVOLUTION]. 
26 Id. 
27 Id. 
28 Id at 5-6. 
29 Id at 6. 
30 Cass R. Sunstein, Constitutionalism After the New Deal, 101 

HARVARD LAW REVIEW 421 at 501 (1987) [Hereinafter After 

the New Deal] (noting that “In the pre-New Deal era, courts 

sometimes viewed deviations from the common law and the 

status quo as interference with the natural order, and as imper-
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Page 5 tional protection to market prices and treated market 
wages as “an antecedent entitlement for employers.”31  
For example, the Court reasoned that “minimum wage 
and maximum hour legislation were an unjustifiable 
compulsory exaction from the employer.”32  There was no 
basis for governmental intervention because “the em-
ployer had committed no common law wrong in obtaining 
an agreement on market wages and market hours.”33  In 
this common law, laissez-faire world, it did not matter that 
employees may not have had adequate power to effec-
tively bargain with employers. 
The public/private distinction reinforced this common law 
ordering.  The idea was to create a clear separation 
between public law (defined to include constitutional, 
criminal and regulatory law) and private law (which 
extended to torts, contracts, property and commercial 
law).34  The desire was to enforce the liberal principle of 
neutrality.35  It was thought that the separation would 
“create a neutral and apolitical system of legal doctrine 
and legal reasoning free from… the dangerous and 
unstable redistributive tendencies of democratic poli-
tics.”36 
Nineteenth century judges and legal thinkers in the 
United States saw in private law “a neutral system for 
facilitating voluntary market transactions and vindicating 
injuries to private rights.”37  Efforts were accordingly 
made to free the newly emerging business corporation 
from regulatory public law premises.38  For example, 
common law doctrines that had previously served to 
regulate bargains were privatized.39  On the reasoning 

                                                                   
missible violations of principles of neutrality and nonpartisan-

ship.”) 
31 AFTER THE RIGHTS REVOLUTION, supra note __ at 20. 
32 Id. 
33 Id. 
34 Morton J. Horwitz, The History of the Public/Private Distinc-

tion, 130 U. PA. L. REV. 1423 at 1424 (1982). 
35 BARRY CUSHMAN, RETHINKING THE NEW DEAL COURT: 

THE STRUCTURE OF A CONSTITUTIONAL REVOLUTION 47 

(1998). 
36 Horwitz, supra note __ at 1425. 
37 Id. 
38 Horwitz, supra note __ at 1425.  See also Robert Mnookin, 

The Public/Private Dichotomy: Political Disagreement and 

Academic Repudiation, 130 U. Pa. L. Rev. 1429 at 1432 (1982) 

(noting that “During the four decades before 1937 the Supreme 

Court expressed solicitude for the private property and freedom 

of contract and erected a now dismantled constitutional bulwark 

against attempts to regulate the economic sphere.”); NOT FOR 

SALE: IN DEFENSE OF PUBLIC GOODS xv (Anatole Anton 

and Milton Fisk, eds., 2000) (noting that “The… liberal economy 

eliminated guild restrictions on entry to trades, removed obsta-

cles to starting a labor market arising from laws protecting the 

poor, and freed corporations from responsibility to operate for 

the common interest.”) 
39 Horwitz, supra note __ at 1425. 

that “contract is an entirely private institution in which the 
state should have no interest,” equitable doctrines such 
as the rule that equity will not enforce unfair contracts 
were watered down and the courts permitted parties to 
contract out of common law duties, which they had held 
to be inviolable only one generation earlier.40  An attempt 
was also made to eliminate punitive damages in tort law 
on the basis that since their purpose was to use tort law 
to regulate conduct, their imposition constituted “a usur-
pation of the public law functions of the criminal law.”41 
Classical liberal values also determined the conception of 
law England.  For a long time in England, there was a 
similar preoccupation with traditional common law rights.  
This was due to “Dicey’s rule of law,” which made these 
traditional common law rights sacrosanct from interfer-
ence by the state.  As in the United States, the effect was 
to champion common law interests at the expense of 
vulnerable groups. 
In addition to the principle of parliamentary supremacy, 
Albert Dicey identified the rule of law as one of the distin-
guishing characteristics of the English constitution.  
Dicey’s rule of law encapsulated the “Whig conception of 
societal ordering, according to which the individual’s 
private rights, property, personal liberty and freedom of 
discussion and association ought to be sacrosanct from 
interference by the state.”42  Thus while accepting Par-
liament’s sovereignty, Dicey thought that the courts ought 
to protect common law rights.43  Underlying Dicey’s rule 
of law was the idea that the courts should apply “the 
ordinary law” of the land.44  But that law was preoccupied 
with traditional, that is common law, rights.45   
Since Parliament would not enact laws that would in-
fringe upon traditional rights, Dicey thought that the role 
of the courts was to merely police the boundaries stipu-
lated by Parliament.46  That is, the role of the courts was 
to define the contours of the private sphere by demarcat-
ing the area within which governmental bodies could 
legitimately operate.47  He reasoned that Parliament 
would not enact such laws because “the existence of 
representative government ensured that the wishes of 
the people would coincide with those of the sovereign 
Parliament.”48  Further, he reasoned that if Parliament did 
pass such laws, then the common law would intervene to 
protect such rights.49 

                                                   
40 Id. 
41 Id. 
42 Id. 
43 Id. 
44 P.P. CRAIG, PUBLIC LAW AND DEMOCRACY IN THE 

UNITED KINGDOM AND THE UNITED STATES OF AMERICA 

27 (1990) [Hereinafter PUBLIC LAW AND DEMOCRACY]. 
45 Id. 
46 Id at 16. 
47 Id at 27. 
48 Id at 17. 
49 Id. 
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Page 6 Accordingly, Dicey’s model of the rule of law was deliber-
ately constructed as an ideological obstacle in the way of 
the growth of the administrative state.50  According to 
Dicey, administrative agencies with power to make and 
interpret their own law did not fit within the model of the 
rule of law.51  Allegiance to the rule of law thus entailed 
opposing the administrative state. 52  The result was to 
“privilege the private values of classical liberalism over 
the public interests advanced by regulatory legislation” in 
a manner reminiscent of the approach taken by American 
courts in the earlier part of the century.53  In efforts to 
safeguard the autonomy of the private sphere, the idea of 
securing the discharge of regulatory legislation was not 
considered important.54 
Confronted with the expanding administrative state in the 
post- World War II period, English courts thus interpreted 
the wide discretionary powers conferred by Parliament on 
the administrative state “strictly against common law 
presumptions so as to minimize their impact on preexist-
ing private rights.”55  Based on the Diceyan view of the 
constitution as an instrument for protecting individual 
rights and not as an instrument for empowering govern-
ment to provide services for the benefit of its citizens, the 
courts saw their task as being to control any excess of 
state power.56  For instance, they imposed onerous 
procedural requirements on decision-makers whose 
decisions affected private rights.57  Furthermore, only 
those who possessed private rights were allowed into the 
system.58 
Over time, however, the conceptualization of the role of 
law in controlling private power in both countries has 
sought to transcend liberal values.  This re-

                                                   
50 David Dyzenhaus, The Politics of Deference: Judicial Review 

and Democracy, in THE PROVINCE OF ADMINISTRATIVE 

LAW 279 at 281 (Michael Taggart, ed, 1997). 
51 Dyzenhaus, supra note __ at 281; PUBLIC LAW AND DE-

MOCRACY, supra note __ at 27.  It has been pointed out, 

however, that Dicey “failed to perceive certain important political 

developments which occurred in the late nineteenth and early 

twentieth centuries.” Id at 13.  One such development was “the 

existence of a plethora of administrative institutions.” Id at 26.  

Accordingly, Dicey’s claim of parliamentary supremacy was 

exaggerated. 
52 Dyzenhaus, supra note __ at 281. 
53 Murray Hunt, Constitutionalism and the Contractualisation of 

Government in the United Kingdom, in THE PROVINCE OF 

ADMINISTRATIVE LAW, supra note __ 21 at 26. 
54 PUBLIC LAW AND DEMOCRACY, supra note __ at 28. 
55 Hunt, supra note __ at 25. 
56 Carol Harlow and Richard Rawlings, LAW AND ADMINI-

STRATION 37, 45 (1997). 
57 Hunt, supra note __ at 25. 
58 See, e.g., Nakkuda Ali v. Jayaratne [1951] A.C. 66; Pudsey 

Coal Gas Co. v. Corporation of Bradford (1872) L.R. 15 Eq. 167; 

Boyce v. Paddington Borough Council [1903] 1 Ch. 109; Greg-

ory v. Camden London Borough Council [1966] 1 W.L.R. 899. 

conceptualization of the role of law is premised on the 
idea that private power is not always benign and may 
require regulation if the liberties and livelihoods of indi-
viduals are to be safeguarded.  This paradigm shift has 
been enabled by a number of factors including the influ-
ence of new ideas, effective leadership in the face of 
societal hardships and the expansion of the franchise. 
First, the re-conceptualization of the role of law in control-
ling power has been influenced by socialist critiques of 
liberal theory. Socialists maintain that the liberal concep-
tion of liberty is bare, and argue that “individual liberty 
involves having an opportunity for self-realization, and 
may even presuppose its achievement.”59  Hegel and his 
followers thus conceived the idea of “positive freedom” 
according to which freedom means having the resources, 
powers or abilities needed for the achievement of self-
realization.60 As a far as they are concerned liberty 
involves more than having the bare legal right to act and 
“signifies, primarily and centrally, having the resources 
and opportunities to act so as to make the best of one’s 
life.”61  Thus for T.H. Green, a “good society” is one 
which furthers positive freedom in this sense.62 
Again, socialists thought that the institution of private 
property enhanced the liberty of those who had re-
sources but did nothing for those who were not proper-
tied.”63  Further, they thought that liberal theory did not 
address the initial allocation of resources and the “moral 
defence of liberty required rectification of past injustices 
by a renegotiation of established rights.”64  In their esti-
mation, therefore, “private property and laissez-faire bred 
inequality as onerous as that of feudalism.”65   
Second, the re-conceptualization of the role of law has 
been facilitated by effective leadership in the face of 
societal hardships.  The New Deal, a program conceived 
by Franklin D. Roosevelt Administration in the early 
1930s as a response to the Great Depression, consti-
tutes perhaps the most significant illustration of the need 
to reconstruct the private sphere from time to time in 
response to societal perceptions of the fairness of market 
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Page 7 arrangements.66  In particular, the New Deal challenged 
the premises of both the common law ordering and the 
public/private distinction.  This challenge should also be 
seen in the context of the emergence of Legal Realism, a 
movement which likewise constituted a revolt against the 
formalism of the common law structure in the context of 
growing economic and social hardships.67 
The New Deal sought to respond to these perceived 
injustices of the economic system, and failures of un-
regulated markets.  New Dealers, that is the proponents 
of the New Deal, thought that while the common law 
excessively protected established property interests, it 
did not sufficiently protect the interests of the poor, the 
elderly, the unemployed, consumers of dangerous foods 
and drugs, traders on securities markets and victims of 
unfair trade practices.68  They therefore rallied for “sub-
stantial changes that would recognize new interests as 
entitlements and redistribute resources,” culminating in 
President Franklin Roosevelt’s call for recognition and 
enforcement of social and economic rights in what he 
termed a “second Bill of Rights.”69 

                                                   
66 The New Deal was also a response to the perceived failures 

of unregulated markets.  Because the market system had 
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Roosevelt’s second bill of rights included “the right to a useful 

and remunerative job in the industries or shops or farms or 

mines of the nation; the right to earn enough to provide ade-

quate food and clothing and recreation; the right of every farmer 

to raise and sell his products at a return which will give him and 

his family a decent living; the right of every family to a decent 

home; the right to adequate medical care and opportunity to 

achieve and enjoy good health; the right to adequate protection 

Above all, the New Deal illustrates the need for democ-
racy in establishing the contours of the private domain.  
That is, the societal norms determining the contours of 
the private domain should “be made through democratic 
processes, rather than through a private law system in 
which important social decisions are made by judges and 
private [read common law] rightsholders.”70 
The expansion of the franchise has also considerably 
influenced the re-conceptualization of the role of law.  In 
particular, it has led to popular demands for redistributive 
and welfare programs.71  In the United Kingdom, for 
instance, instead of merely protecting “the more tradi-
tional catalogue of property, liberty, freedom of contract 
and other economic rights which were privileged in the 
Diceyan version,” the courts have increasingly acknowl-
edged the capacity of the common law to develop and 
now protect “rights-in-legislation” as well.72  A transforma-
tion has therefore been taking place and some of its 
manifestations include the judicial recognition of new 
administrative law principles such as public interest 
standing, legitimate expectation and proportionality.73  
Indeed, the recognition of public interest standing is 
regarded by many as “a defining moment in the shift from 
a private law to a public law paradigm of adjudication.”74 
The upshot of this discussion is that in democratic socie-
ties the contours of the private sphere ought to shift with 
changes in societal values.  For example, it has been 
appreciated in both the United Kingdom and the United 
States that the legal system may sustain unfair market 
arrangements from time to time.  In the interests of social 
justice, economic equality and political liberty, it may thus 
be necessary to reform the legal system every now and 
again.  Accordingly, the recognition of the legal interests 
and entitlements of vulnerable groups in these societies 
has formed the impetus for regulatory initiatives that are 
arguably at odds with the tenets of classical liberalism. 
 
ii. Law and the Preservation of Liberal Values in 
English-Speaking African Countries 
 
Unfortunately, law in English-speaking African countries 
largely remains an instrument for the preservation of 
liberal values.  The explanation for this state of affairs is 
historical.  On the eve of independence from Britain, one 
of the cardinal issues was the need to secure the inter-
ests of the white settlers.  In what may be termed a 
“minority rights settlement,” colonial governments sought 
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Page 8 and obtained the commitment of prospective independ-
ence governments in countries such as Kenya and 
Zimbabwe to secure minority rights through constitutional 
guarantees.75  In particular, the minority settlement 
sought the sanctification of property rights under the 
“superintendency of an independent and impartial judici-
ary.”76  Accordingly, the judiciary was primarily to serve 
as a guardian of minority interests.77   
It should be noted that the successful implementation of 
this settlement required judges of a particular persuasion, 
namely, those “imbued in a tradition of restrained legal-
ism and a commitment to power restraint.”78  Accordingly, 
Kenya’s Independence Constitution provided for the 
appointment of judges from the United Kingdom and 
other parts of the Commonwealth.79  Indeed, judges of 
English origin dominated the judiciary in the first two 
decades after independence.80  Many of these judges 
had been trained and worked in the colonial system, and 
their socialization and training also predisposed them to 
guard the minority rights in question.81  The colonial 
judiciary was thus ultra conservative and saw its role as 
being limited to the maintenance of the colonial order.  In 
its estimation, it was not the business of the judiciary to 
address “the broader social needs of the entire popula-
tion.”82  Furthermore, the inclination to conservatism of 
the independence judges was influenced by the common 
law and reinforced by Dicey’s rule of law.   
The minority rights settlement was secured by the con-
struction of a constitutional system of presidentialism that 
enabled the all-powerful president to protect minority 
interests, which increasingly coincided with those of the 
new African political elite.  Equally, it is presidentialism 
that facilitated the growth of neo-patrimonialism.83 

                                                   
75 See, e.g., G. Kamau Kuria and J.B. Ojwang, Judges and the 

Rule of Law in the Framework of Politics: The Kenya Case, 

PUBLIC LAW 254 (1979). 
76 Id at 261. 
77 Id at 266. 
78 J.B. OJWANG, CONSTITUTIONAL DEVELOPMENT IN 

KENYA: INSTITUTIONAL ADAPTATION AND SOCIAL 

CHANGE 156 (Nairobi: ACTS Press, 1990). 
79 Independence Constitution, supra note 182, § 172(3)(i).  This 

provision required a candidate for appointment to the Supreme 

Court (subsequently renamed the High Court) to have been “a 

judge of a court having unlimited jurisdiction in civil and criminal 

matters in some part of the Commonwealth or in the Republic of 

Ireland or a court having jurisdiction in appeals from such a 

court.” 
80 Kuria and Ojwang, supra note __ at 268 (Noting that as at 

1979, eighteen of the thirty one superior court judges were of 

English origin. 
81 Id at 269. 
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African constitutional scholars have questioned the 
suitability of the law’s concern with preserving liberal 
values in the African context, which is characterized by 
marked social and economic disparities.  J.B. Ojwang, for 
instance, observes that “the dominant notions of legal 
rights and of justiciability, are rather skewed and mainly 
reflect the experience of the industrialized countries of 
the West; and all attempts to relate such notions to the 
Third World have been decidedly oblivious of the condi-
tions of the growth process of rights.”84  In his view, 
“Africa has not evolved a line of juristic thought that 
captures the African vision of rights” and continues to be 
characterized by “the traditional framework of rights,” 
which “is dependent upon an elitist judicial process, upon 
the conservative doctrine of Anglo-American law, and is 
necessarily restrictive.”85 
The fixation of existing African public law with the preser-
vation of liberal values is particularly worrisome in the 
context of privatization, as the logic of neo-patrimonialism 
has led to the emergence of unaccountable private 
power, often exercised by multinational corporations.  
The situation is exacerbated by neo-liberalism and de-
velopment assistance, which champion the private rights 
of these corporations but resist national attempts to 
impose obligations on them.  As a result, privatization 
processes have in many cases exacerbated the dire 
material conditions of the citizens of SSA countries.  The 
private entities that have assumed the provision of public 
services, a good number of which are multinationals, are 
largely excused from public law obligations as a result of 
which their adverse impacts on the liberties and liveli-
hoods of citizens have been ignored.   Accordingly, the 
law has invariably retained the public/private distinction 
and refuses to recognize that these private entities 
exercise immense powers that affect significant interests 
of citizens.   
It is for this reason that these countries must therefore 
reconceptualize their public law frameworks to facilitate 
the effective control of the exercise of private power, 
especially by multinational corporations.  In particular, 
public law must now recognize that despite being private 
on the outside, this power is public on the inside.  Hence 
public law must seek to regulate the informal processes 
that facilitate the creation of this power.  Administrative 
law’s promise to create “domestic forums, flows of infor-
mation, and political processes necessary for an effective 
and creative citizenship,”86 should be seen in this regard. 
In this context, it is also useful to examine privatization 
from the perspective of human rights.  Indeed, human 
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Page 9 rights scholars have decried privatization’s primary 
concerns with raising revenue for the state, reducing 
government interference in the economy and introducing 
more competition.87  In their view, “this economic ap-
proach to privatization has not taken into consideration 
the potential human rights implications that flow from it.”88  
Further, they argue that the state has a two-pronged duty 
to impose limits and conditions on privatization.  In the 
first place, it is the duty of the state to undertake a “hu-
man rights assessment” when it is deciding to privatize a 
service.89  In particular, the process of making this deci-
sion should be “accompanied by full transparency and an 
adequate dissemination of information” so that civil 
society can meaningfully take part in the process.90  
Secondly, once the decision to privatize has been made, 
it is the duty of the state “to impose certain conditions on 
the private bodies delivering the service.”91 
While this human rights paradigm rightly recognizes the 
need for public participation in the making of privatization 
decisions, it fails to appreciate the fact that the state may 
be weak or unwilling to regulate the private bodies en-
trusted with delivering public services.  Nevertheless, the 
essential point is that private power may also adversely 
impact upon the liberties and livelihoods of citizens and 
its exercise ought to comport with societal values.  While 
such values may differ from one society to another, a 
claim can be made that there are certain values that are 
shared by democratic societies, especially as far as the 
control of power is concerned.  The recent public law 
scholarship on the need for privatization to adhere to 
public law values should be seen in this context. 
 
iii. The Idea of Public Law Values 
 
Essentially, law seeks to protect individuals and groups 
thereof against the exercise of power, that is, “actions 
and decisions that might interfere with their vital interests 
– in their livelihoods, their access to benefits and so 
on.”92  It does so by insisting that the exercise of power 
should be democratic.  That is, the exercise of power 
should be participatory and accountable.  And in doing 
so, law promotes a number of values that Dawn Oliver 
argues are “widely accepted as self-evidently basic and 
pervasive in any democratic system.”93  These key 
values – which she argues constitute moral tenets of how 
life in a democratic society ought to be for individuals and 
groups thereof – are: autonomy or freedom of action, 
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Human Rights, in PRIVATISATION AND HUMAN RIGHTS IN 
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88 Id at 14-15. 
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dignity, equal respect, status and security.94  According 
to Oliver, autonomy denotes the freedom of individuals to 
make their own decisions “free from arbitrary or capri-
cious obstacles.”95  Dignity entails “opportunities to 
participate in and influence decisions that may affect a 
person adversely.”96  Respect is manifested in participa-
tory decision-making and “involves being treated with 
consideration as a fellow citizen and having one’s inter-
ests taken seriously and weighed in the balance when a 
possibly adverse decision is under consideration.”97  By 
status she means a sense of belonging to society, that is, 
“a person’s reputation, position and standing in civil 
society.”98  Finally, security refers to “the ability to trust 
and rely upon others with whom one deals.”99 
The expectation is that the wielders of power will take 
these values into account whenever they exercise their 
power.  Furthermore, these values are more likely to be 
protected where the exercise of power is democratic – 
that is, participatory and accountable – than where it is 
not democratic.  As Robert Dahl has noted, while democ-
racy may not be a sufficient condition for achieving these 
values, which in many ways reflect human beings’ fun-
damental interests, it is nevertheless an essential means 
to their realization.100  In a democratic society, the law 
therefore ought to uphold the dignity, autonomy, respect, 
status and security of individuals and groups thereof 
against the abuse of power. 
These values also find expression in international human 
rights instruments.  Indeed, they should be considered as 
part and parcel of the emerging right of citizens to de-
mocratic governance.101  Thomas Franck thus argues 
that there is now “a right to democratic governance” by 
which he means a “normative expectation of the commu-
nity of states… that those who seek the validation of their 
empowerment patently govern with the consent of the 
governed.”102  In explicating this right, he singles out the 
right of all citizens to take part in government, which he 
describes as “rapidly evolving toward that determinacy 
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Page 10 which is essential to being perceived as legitimate.”103  It 
should in particular be noted that the right to take part in 
government entails not only the right to vote but also to 
participate in the conduct of public affairs.104  The idea is 
to “[create] the opportunity for all persons to assume 
responsibility for shaping the kind of civil society in which 
they live and work.”105 
More immediately, however, these values find expression 
in principles that public lawyers have come to refer to as 
“public law values.”  In other words, adherence to the 
said values is expressed in certain legal standards that 
the exercise of power ought to conform to.  The so-called 
public law values can all be subsumed in the phrase 
“considerate decision-making.”  The idea is that a body 
exercising power is under a duty of considerate decision 
making, which mandates legality, fairness, rationality, 
accountability, participation, and fulfilling legitimate 
expectations.106   
While these duties have been imposed on public or 
governmental bodies without any controversy in several 
countries, the idea of imposing them on private bodies 
exercising public or governmental functions or purely 
private bodies exercising de facto power remains con-
tested. 
 
iv. Controlling the Exercise of Power by Private 
Bodies 
 
Governments around the world are “contracting” as they 
privatize and thereby transfer the performance of many 
of their traditional functions to private entities.  The kinds 
of privatizations involved here include contracting out and 
public-private partnerships.  Public lawyers are con-
cerned that these privatizations are neither participatory 
nor accountable, and that the delegation of public func-
tions to private entities is producing a “democracy defi-
cit,” since they invariably bypass traditional accountability 
mechanisms, which are in any case no longer sufficient. 
107  This deficit is exacerbated by globalization proc-
esses, which “encourage forms of governance involving 
new uses of the private sector to achieve public ends.”108  
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democracy deficit is exacerbated by the fact that the interna-

tional institutions, such as the World Bank, the International 

Monetary Fund, and the World Trade Organization, fueling 

globalization are themselves undemocratic.  The mechanisms to 

ensure the democratic accountability of these institutions are 

woefully inadequate, and accordingly there is a clamor for 

There is an apprehension that in doing so, globalization 
processes are eroding “the capacity of elected govern-
ments to take decisions affecting their own citizens.”109 
In English-speaking countries, which have Westminster-
derived governmental arrangements, there is a genuine 
concern that one of the main instruments of governmen-
tal accountability – namely, the responsibility of ministers 
of state to Parliament – is no longer able “to ensure 
democratic control of a large, active and increasingly 
complex executive branch of government.”110  In the 
traditional Westminster understanding, accountability 
basically refers to parliamentary control.  The idea is that 
“administrators [through ministers of state] should be 
continuously responsive to the concerns of members of 
Parliament, as they are incorporated in legislation or 
expressed from time to time in connection with particular 
policies or actions.”111   
The Westminster conception of accountability is thus 
incomplete, to the extent that it envisages accountability 
as merely constituting “responsibility [to Parliament] for 
the acts of others.”112  In any case, the responsiveness 
expected from administrators does not require active 
parliamentary supervision.113  It is assumed that there is 
a reasonable likelihood that instances of maladministra-
tion will come to the attention of members of parlia-
ment.114   
Given the complexity of modern government, and the fact 
that the great bulk of the activities of government are 
carried out by public and private bureaucracies, the 
effectiveness of the Westminster conception of account-
ability is doubtful.  As Edward Rubin has argued,  
“[Parliamentary] control is only partial; administrators 
make the vast majority of government decisions, includ-
ing many of the most important ones, on their own.  In 
short, the representatives are only partially responsive to 
the voters, due to the inherent limitations of the represen-
tative process, and their control over the government is 
only partial, due to the inherent limitations of the adminis-
trative process. Any control that the people themselves 
exercise over governmental operations is thus doubly 
attenuated by the intervening representatives and admin-
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Page 11 istrators and far removed from anything that could plau-
sibly be described as self-government.”115 
Privatization represents one instance where bureaucrats 
are likely to make the important decisions.  In the ab-
sence of effective public controls, it is likely that there will 
be corruption and the outcomes will not be public regard-
ing.  Accordingly, political instruments to ensure the 
participation of citizens in the design, award and imple-
mentation of privatization initiatives are required.  And 
given the deficiencies of the Westminster accountability 
model, it can be expected that the exercise of power by 
the private entities favored with the responsibility of 
performing public functions may not be democratic. 
For these reasons, public lawyers have called for a new 
approach to the control of the exercise of power.  The 
emerging view is that the exercise of power, whether 
public or private, and which affects vital interests, should 
accord with the principles of considerate decision-
making, such as accountability, participation, fairness 
and rationality. In this regard, Alfred C. Aman, Jr. argues 
that public/private partnerships should be viewed as an 
extension of the state, since “the delegation of public 
functions to private actors represents new ways for 
states to carry out their responsibilities.”116  From this 
perspective, markets constitute a form of regulation, and 
“public law values… remain relevant, even though private 
actors now carry out various tasks that can be appropri-
ately called governmental.”  In his view, the challenge for 
administrative law then is to determine “how best to 
conceptualize public/private relationships not only to 
assure fairness for those affected by these decisions, but 
information that will enable [citizens] to assess how best 
to determine whether these new arrangements are 
working and are workable from a democratic view-
point.”117 
Mechanisms to control the exercise of power by private 
entities exercising public functions may be political or 
judicial.  Political mechanisms include mechanisms to 
facilitate public participation in the privatization process.  
These include obligations on governmental bodies to 
hold public hearings in advance of designing and award-
ing contracts.118  Any interested members of the public 
may present their views at such hearings and question 
the government’s policy choices.  But public participation 
in the privatization process is unlikely to be effective if the 
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public does not have access to information.119  Thus it is 
necessary to require the concerned government agen-
cies to provide basic contractual details such as the 
expected performance standards and price.  
A second strategy involves the use of “consumer coun-
cils, and systems for registering consumer views with a 
view to acting on them either under the contract, or when 
it comes up for renewal.”120  Even better, privatization 
contracts could give the intended beneficiaries third-party 
rights of action.121  For example, such third-party rights of 
action would greatly help a patient who is about to be 
evicted from the service provider’s government funded 
hospital, allegedly in breach of the terms between the 
provider and the government.122  Third-party rights of 
action could also reduce the dangers of discretionary 
governmental powers.123  Furthermore, the contracts 
themselves could be designed to function as accountabil-
ity mechanisms.124  For example, the contracts could 
require the private entities to adhere to public law values 
in the course of their dealings with intended beneficiaries 
or the general public.125 
It may be also useful to appoint Ombudsmen to handle 
complaints against the exercise of private power.  Thus 
in the United Kingdom there is an ombudsman in the 
fields of insurance, banking, building societies and finan-
cial services.126 
The question of the judicial review of the exercise of 
power by private entities performing public functions has 
presented a more complicated problem. Under what 
circumstances should courts review the decisions of 
private entities? Essentially, judicial review seeks to 
control public power to ensure that government does not 
unduly interfere with the private sphere, which as we 
have seen is deemed to be inviolable by classical liber-
als.  Should courts adopt the same approach when 
private entities exercise public power?  There is a real 
danger that where government “chooses to constitute the 
delivery of a particular service by way of contractual 
arrangements with private bodies,” courts will deem such 
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Page 12 activity to be “beyond the reach of public law” and as 
“regulated by the private law of contract only.”127   
Given that some private bodies now wield “institutional 
power capable of affecting rights and interests” they 
ought to be subject to judicial review.128  And in determin-
ing whether to extend their supervisory jurisdiction to 
such private bodies, courts should look into factors such 
as the nature of interests affected by their decisions, how 
seriously those decisions impact on those interests, 
whether the affected interests have any real choice but to 
submit to the bodies’ jurisdiction, and the nature of the 
context in which the bodies operate.129  On the other 
hand, the mere fact that a private body possesses public 
power “should not lead inexorably to the conclusion that 
all principles of a public nature should be equally appli-
cable to such bodies.”130  The point is that privatization 
and government by contract “require a nuanced ap-
proach in order to determine which of the public law 
principles should be held to apply to a body which ap-
pears somewhere along the line of the institutional spec-
trum of public power.”131 
So that although judicial review may not be a particularly 
effective tool for the regulation of private power,132 it 
nevertheless remains a significant tool for the vindication 
of public law values in the contracting state.  That is, the 
exercise of power, whether public or private, and which 
affects vital interests, should accord with the principles of 
good administration.133  In this regard, Dawn Oliver has 
argued that there is now in England a “broad common 
law duty of considerate decision-making, the exact 
content of which will depend upon the circumstances, but 
which spans the public/private divide.”134  The corollary of 
that duty is “a right of those affected by decisions taken 
by powerful bodies to have the effects of a decision upon 
them considered and taken into account fairly and ration-
ally before the decision is made.”135  In Dawn Oliver’s 
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view, “duties of fairness and rationality in decision-
making” are common to both public and private law, and 
their existence should not “depend upon the question 
whether the body in question is public or private or per-
forming public or governmental functions.”136  This view is 
supported by Sir Stephen Sedley, who asserts that “the 
law’s chief concern about the use of power is not who is 
exercising it but what the power is and whom it affects.”  
Accordingly, what is required in light of the contracting 
state is an adaptation of the tools for the achievement of 
public law values.137   
This is likely to be a difficult task, especially in a context 
in which the state is itself weak.138  In such a context, a 
particular challenge for public law is to expand the “gov-
ernance space” by establishing institutional frameworks 
for the participation of citizens in public decision making.  
By doing so, public law may enable citizens to break the 
conspiracy of power that is facilitated by the secretive 
nature of the symbiotic interaction of neo-patrimonialism, 
development assistance and neo-liberalism. 
 
III. The Weak State and the Exercise of Power 
 
The potential for the abuse of the private power created 
by privatization is particularly high in situations where the 
state is weak. This is especially true of SSA countries 
where the state has been, and continues to be weakened 
by three key factors, namely neo-patrimonialism, devel-
opment assistance, and neo-liberalism.  This part exam-
ines the concept of the weak State, and explains how the 
three factors above have weakened the institutional 
capacity of states in Sub-Saharan Africa.  It argues that 
the combined effect of these factors has been an unde-
sirable rise in informal and unregulated exercises of 
private power.  As we shall see in Part IV, this power is 
increasingly compromising the liberties and livelihoods of 
the citizens of these States.  Hence the need for SSA 
countries to embrace public law values, if they are to 
safeguard the vital interests of their citizens.  But first it is 
necessary to understand the idea of the weak State. 
 
A. The Idea of the Weak State 
 
A weak state may be defined as one which lacks the 
institutional capacity to perform certain core functions 
that are considered to be the primary responsibility of the 
State.139  These core functions of the State are the 
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Page 13 provision of security (that is, domestic law and order and 
protection against external threats), welfare (that is, 
meeting the basic needs of its citizens by investing in 
health, education and other social services), and repre-
sentation (that is, acting on behalf of its citizens in inter-
national forums).140  This conceptualization of the func-
tions of the State is informed by “a Weberian/Hobbesian 
understanding of what a modern state is supposed to 
look like.”141  From this perspective, a state is stronger or 
weaker “according to how [it] closely approximates the 
ideal type of centralized and fully rationalized Weberian 
bureaucracy.”142 
Further, it should be noted that state weakness is not just 
a question of capacity; it is often a question of will as 
well.143  This is especially the case in Sub-Saharan 
African where regime survival often dictates that the 
institutions of the State should remain ineffective.  It is 
not “in the interest of African political elites to work for the 
proper institutionalization of the State apparatus” since 
the state is most useful “when it is least institutional-
ized.”144 
In addition, weak states are often illegitimate since they 
are unable to justify their existence in the eyes of the 
citizenry.  In other words, citizens grant the State the 
right to rule over them on condition that the state per-
forms the above functions.145  But where the State does 
not do so, citizens are likely to see the State as being 
illegitimate since it is not protecting their vital interests.146 
 
B. Why are African States Weak? 
 
A question arises as to why African states, in particular, 
are weak.  Three key symbiotic factors explain why 
African states are weak, namely neo-patrimonialism, 
development assistance, and neo-liberalism. 
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Neo-patrimonialism refers to “the construction of recipro-
cal relationships of an essentially personal kind between 
leaders and their followers, within the formal hierarchy of 
the state.”147  Neo-patrimonialism thrives best in presi-
dential systems of government, which enable the presi-
dent to “treat all matters of state as his personal affair… 
and [thus] subject to his arbitrary power.”148  Neo-
patrimonialism works in the following manner. The pow-
erful president and his cronies deploy their power to gain 
and maintain the political support of individuals that they 
consider to be instrumental to regime survival.149  That is, 
they induce such individuals to support their regimes by 
offering them personal benefits which are extracted from 
state resources.150  Under a neo-patrimonial system, 
“politics [becomes] a patronage operation, governed by 
the need for control on the part of the ruler, and the need 
for access to state benefits on the part of the subordi-
nates and those whom they may be claiming or seeking 
to represent.”151 
Neo-patrimonialism leads to state weakness principally 
because it abhors the establishment of effective state 
institutions, as these would greatly undermine the dis-
pensation of patronage.  Informalism is the rule of the 
game.  Thus while the state appears to possess “all the 
trappings of a Weberian rational-legal system with a clear 
distinction between the public and the private... this 
official order is constantly subverted by a patrimonial 
logic, in which officeholders almost systematically appro-
priate public resources for their own uses.”152  In reality 
therefore, the public sector in a neo-patrimonial system is 
appropriated by private interests and as a result there is 
widespread “straddling between positions and practices 
of power and economic accumulation.”153  Since the neo-
patrimonial system can only work where the state appa-
ratus is not properly institutionalized, it is in the interests 
of ruling elites to perpetuate the weakness of the state 
apparatus.154  Indeed, the ruling elites are often appre-
hensive that the institutionalization of the state apparatus 
may lead to elements of the state bureaucracy develop-
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Page 14 ing their own independent agendas, thereby threatening 
regime survival.155 
For its part, development assistance has led to the 
weakness of African states by reinforcing the neo-
patrimonial tendencies of African governments and 
undermining institution building.156  In the first place, the 
preference of international development agencies such 
as the World Bank and the IMF for undemocratic techno-
cratic decision-making in the formulation and implemen-
tation of neo-liberal policies such as privatization and 
market liberalization played into the hands of African 
governments, which were keen to maintain the flow of 
patronage resources.  Market liberalization and privatiza-
tion threatened these governments’ patronage networks, 
and this explains why they only agreed to reform to the 
extent that they could either protect existing patronage 
networks or construct new ones.157  In this endeavour, 
these governments were greatly assisted by the lack of 
democracy in the reform process, which allowed them to 
manipulate it to serve their parochial interests.  By help-
ing African governments perpetuate neo-patrimonial 
practices, development assistance thus perpetuates 
state weakness.   
Secondly, development assistance has undermined the 
development of institutional capacity in African states.  
As aid conditionalities increasingly failed to realize their 
objectives, international development agencies sought to 
be more intimately involved in governmental decision-
making.158  In many cases, these agencies have estab-
lished ad hoc parallel institutions to carry out the desired 
reforms such as privatization and are thus involved in 
day-to-day decision making.159  Their excuse for creating 
such parallel institutions is that the procedures and 
systems of African governments are inefficient and 
corrupt.160  As a result, development assistance has 
greatly undermined the development of state institutional 
capacity in African countries, thereby perpetuating state 
weakness.   
In addition, the parallel institutions created by develop-
ment agencies bypass national accountability mecha-
nisms.161  Thus while donors make sure to establish 
mechanisms so that such parallel institutions can be 
accountable to them, no efforts are made to ensure their 
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accountability to the citizens of the affected countries.  
What results is an external mode of governance, in which 
African states are “steadily converted into hollow fa-
cades, behind which international agencies and actors 
are running the economy, mostly in collusion with the 
local elite-turned-entrepreneurs.”162 
Development assistance has therefore had the paradoxi-
cal impact of sustaining weak governments in power 
while simultaneously emasculating their institutions.163 
Finally, neo-liberalism has weakened African states by 
reducing their strength and generating a demand for new 
types of state capabilities that were either weak or non-
existent.164  As Fukuyama has observed, the austerity 
required by the stabilization and structural adjustment 
policies dictated by neo-liberalism led to the cutting of 
state capacity.165  Thus government investment in things 
such as public health and education declined dramati-
cally.166  In addition, privatization has led to the creation 
of markets characterized by numerous failures and which 
therefore require governmental regulation; but the regula-
tory capacity of many African states is virtually non-
existent.  Accordingly, perceptions of governmental 
illegitimacy have grown among the citizenry, as govern-
ments are increasingly seen as being incapable of pro-
viding essential services, while the markets created as a 
result of privatization extract monopoly rents from society 
and compromise the liberties and livelihoods of citizens. 
These three factors have operated in tandem.  Develop-
ment assistance has been the handmaiden for the im-
plementation of neo-liberal policies, which African gov-
ernments have manipulated quite successfully in efforts 
to preserve the flow of patronage resources.  Their 
combined effect has been to greatly undermine the 
institutional capacities of African states.  As a result, 
these states are today incapable of controlling the exer-
cise of the private power that is being created by the 
privatization process.  The privatizations of policing and 
water provision illustrate the contribution of the said 
factors in the creation of unregulated private power.  
Furthermore, these privatizations have benefited African 
political elites, multinational companies and donor coun-
tries at the expense of the impoverished and insecure 
citizens of SSA countries. 
 
IV. The Limitation of Privatisation in Weak States 
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Page 15 A. The Privatization of Security 
 
  Whereas the privatization of security was not 
on neo-liberalism’s original to-do list, it has gained promi-
nence in recent times.167  Among the developed coun-
tries, the impetus to privatize security in developing 
countries has been provided by the prevalence of weak 
or fragile states.168  The emerging wisdom is that “secu-
rity and development are inextricably linked.”169  In par-
ticular, they are concerned that insecurity in developing 
countries “hinders economic growth and imposes sub-
stantial human, political and economic costs on socie-
ties.”170  And in a globalizing world, they are apprehen-
sive that they will bear the brunt of the instability and 
conflict in developing countries.171  Accordingly, devel-
oped countries have sought to “achieve security at home” 
by assisting developing countries to reform their security 
sector, which is defined broadly to include all state and 
non-state security institutions or providers, and justice 
and law enforcement institutions.172  Privatization is seen 
as one key means of reforming the security sector in 
developing countries. 
It should be noted, however, that the primary motivations 
for privatization in the security sector in African countries 
have been internal.  First, failure of the State to protect 
the citizenry in the wake of rising crime has created a 
vacuum that non-state actors quickly moved in to fill.173  
In most African countries, the public police simply lack 
the resources to provide the citizenry with adequate 
security.  This lack of resources has been attributed to 
various factors.  For instance, it is argued that the public 
police concentrate on their primary task of regime main-
tenance at the expense of the security needs of citi-
zens.174  In addition, the logic of regime maintenance 
dictates that the public police should be deprived of 
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resources, since they could threaten the political order of 
the day if they had the resources to do their job well.175 
The second motivation has been the need to provide 
effective security for multinational corporations involved 
in activities such as mining and development agencies 
especially in war torn countries.176  Indeed, in some 
countries the Government has made it compulsory for 
foreign investors to provide their own security.177  In the 
main, these investors have turned to private security 
companies, many of which are part of global companies 
such as Group4Falk and ArmorGroup.178  There are also 
private military companies such as Sandline, Military 
Professional Resources, Incorporated (MPRI) and Ex-
ecutive Outcomes, which have been instrumental in 
restoring order in countries undergoing civil war, such as 
Sierra Leone. 
An interesting characteristic of this mode of privatization 
is the “network of personal and financial connections 
between the heads of state/government members, multi-
national corporations and private security companies.”179  
According to Africa Confidential, for example, a former 
head of Executive Outcomes established a joint-venture 
security consultancy company with the son of Kenya’s 
president in 1995.180  And in Uganda, Executive Out-
comes established a subsidiary known as Saracen 
Uganda with the president’s brother.181  These examples 
lead Jakkie Cilliers to conclude that “political power, 
nepotism, economic interests and security profits coin-
cide in a common thread that seems to pervade much of 
Africa.”182  In addition, these networks are informal and 
are “often removed from public or governmental scru-
tiny.”183 
Irrespective of whether its motivation is internal or exter-
nal, the privatization of security is problematic in a num-
ber of respects.  First, the primary aim of the security 
policies influenced by donors is to safeguard the interests 
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Page 16 of international capital.  While in theory the donors talk of 
the need to ensure national ownership of security poli-
cies, in practice they tend to “impose their own solutions 
and structures rather than supporting ‘home-grown 
processes.’”184  As a result the security needs of ordinary 
citizens take a back seat, as their concerns “are very 
rarely included in the formulation of security policies.”185 
Secondly, in many cases the modes of private security 
are not only inappropriate but also unaccountable as a 
result of which the security of citizens is hugely compro-
mised.  The services of private security providers tend to 
be inappropriate since most of them “mobilize paramili-
tary modes of action and expertise, more suited to states 
of war and counterinsurgency than to conflict resolution 
and peacemaking.”186  And even where they are able to 
establish peace in war-torn countries, such peace tends 
to be transient since the affected communities are never 
involved in the provision of security.187 
Thirdly, private security exacerbates inequality and 
undermines the legitimacy of the state.188  Since the 
supply of private security is driven by the quest for prof-
its, it has largely ignored the security needs of the poor, 
who do not even have access to public policing given the 
limited resources at the disposal of SSA governments.  
And because the security needs of the poor are largely 
unmet, they wonder whether they should politically 
engage “with a state that fails to offer such a basic ser-
vice as personal security.”189 
The lack of accountability of private security providers 
raises perhaps the greatest concern, especially in view of 
the informal networks of political power, nepotism and 
economic interests in which they thrive.  There is thus a 
need to regulate private security providers as they pose a 
threat to the liberties of citizens that is not any less than 
that posed by the public police.  In the latter case, how-
ever, there exist – even if only in theory – constitutional 
safeguards and public accountability mechanisms to 
protect the liberties of citizens.  Indeed, it is arguable that 
the provision of security, which includes maintaining 
social order and controlling crime, is a “paradigmatic 
governmental function” irrespective of whether the entity 
providing it is a public or a private entity.190  Private 
security providers should thus be subject to constitutional 
safeguards not only because they are performing a 
public function, but also because their actions may 
adversely impact upon vital interests of the citizenry, 
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namely their civil liberties and access to a much-needed 
service.191 
Despite these concerns, however, most Sub-Saharan 
African states are yet to establish legislative and institu-
tional frameworks for the regulation of the private security 
industry. 
 
B. The Privatization of Water 
 
The impact of neo-liberalism has been far more pro-
nounced in the privatization of public utilities.  From the 
very beginning, structural adjustment programs, which 
constituted the mechanism for the implementation of 
neo-liberal policies in SSA countries, were premised on 
the belief that the poor performance of public enterprises 
was a significant factor behind the stagnation and decline 
of African economies.192  In the water sector, public 
enterprises have for instance been blamed for the high 
leakage levels, aging infrastructure, weak billing and 
revenue collection mechanisms, and uneconomic tariff 
structures.193  To enhance their development, the World 
Bank and the International Monetary Fund now required 
African countries to increase the role of the market, a 
process that in particular mandated reducing the size of 
the public sector including privatizing public enterprises, 
and removing government regulations and controls.194 
But water privatization has presented a unique problem, 
given the monopoly characteristics of water provision and 
water’s status as a merit good and a basic right of all 
human beings.  Indeed, it is these same reasons that 
justified public ownership of water utilities.  The argument 
was that the private sector cannot provide such public 
goods “because, once they are produced, they benefit 
the public at large and cannot be sold or used up by 
individuals.”195  Nevertheless, neo-liberal ideas have 
since the 1990s had a profound influence on international 
development policy debates in the water sector.  In 
particular, “managing water as an economic good is [now 
perceived as] an important way of achieving efficient and 
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Page 17 equitable use, and of encouraging conservation and 
protection of water resources.”196 
Given the nature of water privatization in Sub-Saharan 
African countries, however, it is doubtful whether the 
promise of private provision has been, or will ever be, 
realized.  As with other privatizations, development 
assistance has been instrumental in getting SSA coun-
tries to privatize water and sanitation services.  This is 
because development assistance funding invariably 
carries conditions that mandate water privatization.197  In 
other words the disbursement of development assistance 
funds is made conditional on SSA countries undertaking 
water privatization. As critics have pointed out, however, 
such “extreme financial pressures are not conducive to 
well-conceived and consultative privatization proc-
esses.”198  In addition, critics maintain that “Applying 
pressure by withholding development finance is a means 
of pursuing the interests of donor countries’ own private 
sectors rather than those of the recipients.”199 
It is therefore not surprising that the water and sanitation 
market in SSA is dominated by multinational companies, 
such as Suez, Veolia, Thames Water and Saur.200  
These multinational companies “seek and receive sup-
port from international financial institutions (IFIs), aid 
agencies, and the EU, for creating, securing and devel-
oping market opportunities.”201  In addition to creating 
market opportunities for the water multinationals by 
making privatization a conditionality for development 
assistance, the donor countries and IFIs assist these 
companies to negotiate for favourable market condi-
tions.202  These include getting the governments of SSA 
countries to guarantee profits for the multinationals.203 
The problem with privatization under these circum-
stances is that the indebted governments of SSA coun-
tries are often not only in a great hurry since they need 
development funding urgently but also ill-prepared as 
they “typically have far less experience in negotiating 
contracts and addressing regulatory issues than the 
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companies they must negotiate with.”204  Accordingly, 
water privatization has been characterized by a gross 
imbalance of power, which “effectively overrides local 
political processes,” thereby “undermining democracy 
and the capacity of local polities to resolve their own 
water and sanitation issues.”205  Furthermore, water 
privatization may be providing the basis for new forms of 
corruption.206  These realities should be a cause for great 
concern considering that water and sanitation services 
approximate natural monopolies, and the benefits of 
privatization cannot therefore be realized if the resulting 
markets are neither constructed properly nor regulated 
effectively. 
What, then, are some of the effects of water privatization 
under these circumstances?  First, most water privatiza-
tion contracts in SSA countries are “management and 
lease contracts, which are short term, and do not involve 
investment responsibility.”207  This is because multina-
tional companies are reluctant to take up privatization 
options such as concessions, which would impose more 
responsibilities upon them such as capital investment, 
due to their perception that investing heavily in SSA 
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Page 18 countries is “too risky.”208  This also explains why the 
contracts are drawn up in US dollars to protect the multi-
nationals from the devaluation of local currencies.209  As 
a result, water privatization has not only led to increased 
tariffs thus making water even more unaffordable for the 
majority of citizens, but also failed to rehabilitate the 
aging infrastructure. 
Secondly, SSA countries have been forced to privatize 
even where there is no sufficient interest from the private 
sector to ensure competitive bidding.  In Dar es Salaam, 
for instance, only one tender was acceptable, the others 
having been withdrawn or considered inappropriate.210  
The promise of privatization can hardly be realized in 
such cases, especially given that it is not uncommon for 
the successful private operators to have underbid the 
competition or renegotiate the terms of the contract to 
favour them once they have won the tender.211  Ideally, 
the governments of SSA countries should not privatize in 
such circumstances, but their hands are forced by donor 
pressure.212 
Thirdly, there has been little or no meaningful public 
participation in the privatization process despite much 
emphasis on participation in the policy statements of 
donor agencies.213  The little consultation that does take 
place only seeks to inform the public about decisions that 
have already been made.214  The privatization docu-
ments, including the contracts, are regarded as confiden-
tial upon the insistence of the private operators.215  Even 
the elected representatives of the people are denied 
access to these documents.216  The net effect is that 
there is no accountability since the supposed beneficiar-
ies of water privatization are not allowed to seek redress, 
for instance, for sub-standard work.217  Further, the 
environment of secrecy that characterizes such privatiza-
tion encourages corruption since “the situation is thrown 
wide open to opportunistic behaviour from the private 
sector.”218  It can therefore be expected that African 
political elites, multinational corporations and donor 
countries will be the main beneficiaries of water privatiza-
tion initiatives. 
Fourthly, water privatization has compromised the goal of 
sustainable resource management.  The corporatization 
of water, which requires the private operators to increase 
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water consumption in order to increase profits, tends to 
undermine water conservation efforts.219 
In addition, water privatization contracts have not been 
enforced in several cases due to weak regulatory capac-
ity. For example, water became unaffordable for many in 
Guinea because of weak regulatory capacity.220  The 
regulator had not been able to detect that the private 
operator had been applying wrong pricing formulae which 
resulted in overvalued tariffs.  And in Gabon, critical 
contractual mechanisms for effective regulation had not 
been established some five years after the commence-
ment of the contract.221  It should also be noted that the 
power imbalance between water corporations and SSA 
governments have made the latter either “unable or 
highly reluctant to challenge the actions of water corpora-
tions.”222  
Water privatization in SSA has therefore occurred in the 
absence of effective regulatory frameworks and without 
much concern for equity considerations.  In the absence 
of effective regulation, the assumption that the imposition 
of market forces on a necessity such as water would 
improve access to water for all citizens now looks ludi-
crously simplistic.223  Yet effective regulation is resisted 
by neo-liberal forces, development assistance and neo-
patrimonialism, despite much rhetoric to the contrary. 
 
V. Conclusion 
 
Because of the convergence of parochial interests cre-
ated by neo-patrimonialism and development assistance 
in the implementation of neo-liberal policies, privatization 
processes in SSA countries are leading to the emer-
gence and consolidation of unregulated private power.  
Much of this power is created and operates in largely 
informal ways, outside the purview of public law, which in 
any case is inadequate as it is primarily concerned with 
regulating formal exercises of public power.  In addition, 
this informality is facilitated by the weakness of the State, 
which is cultivated by internal and external political and 
economic actors, who straddle the public-private divide.  
Thus while neo-patrimonialism serves to keep the State 
weak, development assistance not only sustains this 
weak State but also eviscerates its institutions. 
What results is a conspiracy of power, whose exercise is 
adversely affecting the livelihoods of the citizens of SSA 
countries and also threatening their liberties. 
Public law reform promises to break this conspiracy.  But 
in order for this promise to be realized, SSA countries 
need to constitutionalize the right to fair administration.  
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Page 19 Further, it is vital that SSA countries reform their adminis-
trative law frameworks, by establishing public participa-
tion and accountability mechanisms that will enable their 
citizens to access information on privatization.  In particu-
lar, such mechanisms should set up political processes 
for citizens to participate in, and hold to account, privati-
zation endeavours and the private actors whose exercise 
of power affects their significant interests. 
 


