GOVERNANCE

BASEL INSTITUTE ON GOVERNANCE

Workshop A

Conference «Non-State Actors as Standard Setters: The Erosion of the Public-Private Divide» | February 8-9 2007 | Hotel Hilton Basel, Switzerland

Environmental Standarsd Courtesy of Northern Financial Institutions -
Insular Phenomenon or the Future of Standard-Setting in the South?

Marcus Schaper, University of Maryland, USA

Please do not cite without author’s permission.
Contact: schaper (at) umd.edu

1. Introduction

This paper examines the application of financial leverage
in greening infrastructure development in developing
countries. The establishment of environmental policies
for multilateral development banks (MDBs), export credit
agencies (ECAs) and private banks has attached green
strings to the bulk of international financing available for
large infrastructure projects. The consequence is that
many infrastructure projects in developing and transition
countries are now subject to environmental scrutiny
before financing for such projects is granted — even if
such environmental regulations are weak or absent in the
recipient country. All three sets of policies share a com-
mon history and apply similar qualitative and quantitative
standards for project evaluation. Arguably, environmental
policies of the World Bank Group have spread to other
providers of finance. This has occurred as a conse-
quence of widespread concern about the environmental
performance of such projects in the past. This move
towards environmental rules for international finance has
coincided with an expansion of private financing available
for types of projects that were predominately financed
with official development assistance (ODA) and by MDBs
previously. Also implementation of ECA (public policy)
and private bank standards (private-sector policy) is left
to private-sector actors.

In previous papers, | have assessed differences in the
implementation of these standards and the different
manifestations of power in setting the standards. The first
paper (Schaper 2006) assessed their monitoring and
compliance systems. Purpose of that paper was to
assess how substantially similar environmentally stan-
dards can result in considerably different environmental
policies when adopted by purely public, mixed private-
public, or private financial actors. Especially the role of
transparency provision as a basis for monitoring and
enforcement as well as the resulting role of non-state
actors in watching about the implementation of these
rules was of concern. The second paper (Schaper 2005)
traced differences in implementation to the diverging

nature of the actors setting them and to the power con-
stellations which prompted their enactment.

This paper takes a Southern perspective. From such a
point of view, the (i) legitimacy of such policies, (i) the
distribution of costs and benefits, as well as (jii) the
impact on domestic-level institutions in client countries
are of central concern.

All three sets of policies were mostly designed by North-
ern actors with little or no input from the client countries.
Yet, these policies and standards almost exclusively
affect environmental condition in client countries — even
in countries with no applicable environmental policies of
their own. Beyond the normative question of the desir-
ability of such rules, one needs to ask under what condi-
tion the projection of such standards into a polity — which
may have chosen not to enact such policies — is legiti-
mate.

The benefits of managing reputational risks resulting
from environmental and social risks associated with
projects go almost exclusively to Northern providers of
finance whereas the costs of bringing projects into com-
pliance with environmental and social rules are borne by
the Southern project sponsors and developers.

Finally, an important question is whether such rules can
have lasting effects on client countries beyond the pro-
jects to which they apply. Can they diffuse into domestic-
level institutions in the client countries? Do the consulta-
tion requirements for affected communities have an
effect on civil society mobilization?

2. The Cases: Environmental Standards for Interna-
tional Financial Institutions

NGO campaigns aimed at greening international financial
institutions have resulted in the current environmental
standards for the World Bank Group, ECAs, and private
banks. The first target of a campaign led by the National
Resources Defense Council (NRDC), the National Wild-
life Foundation (NWF), and the Environmental Policy
Institute (later merged with Friends of the Earth) in the
mid-1980s was the World Bank. Once the World Bank
implemented considerable environmental policy changes
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by the late 1980s, the campaigns began to pressure
other financial institutions, including other multilateral
development banks, ECAs, and private banks. The result
of these highly successful campaigns has been a prolif-
eration of environmental policies among most financial
institutions active in international project finance.

2.1 Regulation by international organizations: Environ-
mental Policies of the World Bank Group

The World Bank Group, consisting of the International
Bank on Reconstruction and Development (IBRD), the
International Finance Corporation (IFC), IDA, and MIGA,
has long been the primary target of a NGO campaign
aimed at “greening” international finance. The IBRD has
been especially pressured to bring environmental con-
cerns into its project loan operations. Starting with a lone
environmental specialist in the 1970s, it has come a long
way, having since developed a comprehensive set of
environmental policies (seeRich 1994; Wade 1997; and
Gutner 2002).

The environmental policies of the IBRD consist of a
number of general and sector-specific policies contained
in its operations manual. The Bank has also developed
the Pollution Prevention and Abatement Handbook
(PPAH), which provides both quantitative and qualitative
information regarding acceptable pollution levels as well
as mitigation strategies. Following U.S. pressure, envi-
ronmental rules and procedures were designed to in-
clude broad transparency provisions and opportunity for
public comment on projects and policy development. In
addition to set environmental standards to develop and
evaluate projects and “sunshine” as a greening agent,
IBRD policies also provide stipulations for an independ-
ent inspection panel. The inspection panel acts on re-
quests from the public, and investigates whether ap-
proved projects conform to the Bank’s policies.

Besides establishing these policies in response to pres-
sure by NGOs and governments, the Bank has also
assumed a leading role in further developing international
environmental policies. The World Commission on Dams
and the Extractive Industries Review are independent
expert panels initiated by the Bank, and which have
evaluated the Bank's and other financial institutions’
involvement in these sectors, resulting in recommenda-
tions for future hydropower and mining projects. These
recommendations now provide a reference point for such
projects, and are likely to become the relevant interna-
tional norms in these sectors.

Besides the IBRD policies, IFC environmental standards
are also of concern, as they build the foundation of the
Equator Principles, and ECAs also look to the IFC, as its
business is most closely related to that of national ECAs.
Initially, the IFC applied World Bank environmental
policies, which did not match well with its different type of
business highlighted by a controversial dam project in

Workshop A

Chile in the early 1990s. This led to the critical “Hair
Report” on its environmental performance in 1997, and
the subsequent adaptation of the Bank's safeguard
policies to IFC business (Park 2003). The IFC has re-
cently replaced its safeguard policies dating from 1998
with new environmental and social standards. Its new
policies represent a shift from a process-oriented ap-
proach to one focused on outcome. This change also
represents a shift of environmental review responsibilities
from the financial institution to the client — analogous to
the ECAs’ and EPFIs’ procedures. Building on the previ-
ous safeguards, these standards were expanded to
include labor rights, human rights, community health and
safety, and even greenhouse gas emissions. IFC policies
now also include expanded disclosure requirements,
resulting in an increased transparency of IFC operations
(see International Finance Corporation 2006).

MDBs were pressured into developing environmental
policies by a NGO campaign that succeeded in teaming
up with the U.S. government. These policies represent a
delegation of a regulatory task by the U.S. government
via the World Bank and its Executive Board to clients of
the Bank. By using financing by the World Bank as a
lever, these policies in effect regulate the environmental
impact of development projects in client countries. Al-
though they operate within the realm of state authority,
they only appear legitimate when viewed from an per-
spective of intention-based accountability (Goodin 2003)
or output legitimacy (Scharpf 1998).

The IBRD and IFC have both institutionalized compliance
mechanisms and broad disclosure policies. These rules
provide for monitoring of the institutions’ compliance with
their policies from the inside and also enable external
actors to scrutinize Bank operations. Through the IBRD’s
inspection panel and the IFC's Compliance Advi-
sor/Ombudsman, both institutions provide the affected
public with opportunities to trigger independent reviews
of problematic projects. Thus, the Bank’s policies provide
for internal as well as explicit outside compliance moni-
toring and enforcement.

2.2 Regulation by governments: the Common Ap-
proaches for Officially Support Export Credits

Government-backed export credits and export credit
guarantees play an important role in providing exporters
with access to emerging markets in high-risk countries,
especially in developing and transition countries. Trans-
actions with firms in these countries often involve political
risks that commercial insurers are not willing to cover at
reasonable cost. Yet, most firms cannot afford to embark
on such transactions without some insurance against
non-payment to gain financing from banks. Governments
fill this void by acting as a bank of last resort and provid-
ing domestic exporters with export credits, or by provid-
ing insurance against political and commercial risk in the
form of export credit guarantees. The category of ECAs
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encompasses bank-type organizations, government-
backed insurers, as well as combinations of these two
ideal-types (Evans 2005; Walzenbach 1999).

Different types of ECA business can be roughly distin-
guished by the time frame for which support is granted.
Short-term business includes transactions of up to one
year, medium-term transactions are those of one to five
years, and long-term business refers to transactions of
five years or more. For the purposes of this paper, the
long-term business is of interest, as this includes contro-
versial infrastructure projects which have lead to the
establishment of the OECD Recommendation on Com-
mon Approaches on Environment and Officially Sup-
ported Export Credits, the international agreement estab-
lishing common environmental policies for ECAs. Similar
to the Arrangement, the Common Approaches apply to
transactions with repayment terms of more than two
years. Its provisions require classification of projects in
which individual ECAs have a share of more than 10
million SDR, or which are located in sensitive areas.

In 2003 total medium- and long-term export credits
amounted to approx 43 billion SDR in 2003 for all OECD
members combined. This is similar to the 1999-2003
annual average. More than half of this volume (58 per
cent in 2003 and as much as 69 per cent in 1999) was
support for exports to developing countries (OECD 2004:
3-4). Long-term business amounts to approx. 14 billion
SDR (1999-2003 average), of which between 62 per cent
in 2003 and 80 per cent went to transactions with devel-
oping countries (OECD 2004: 10-1). Within the long-term
portfolio, the transport sector (particularly air transport)
represents about half of 1999-2003 export credits, en-
ergy generation, and supply amounts for up to one
quarter, and the industrial sector receives another quar-
ter of long-term export credits (OECD 2004: 18). In 2003,
132 projects qualified as category A or B projects, requir-
ing environmental reviews. These projects made up
about half (7114 million SDR) of 2003 long-term business
(OECD 2005a: 2).

As the availability of ECA support can “make or break” a
deal by facilitating access to inexpensive financing, all
major exporting nations have set up ECAs to assist their
domestic supporters. It is not surprising that, in the
absence of common rules on the conditions offered by
ECAs, a competition over the conditions developeded
and led to outright subsidies of exports in an effort to help
one’s own exporters a bit better off than the competitors.
This subsidy race resulted in the establishment of com-
mon rules of finance in the Arrangement on Officially
Supported Export Credits under the umbrella of the
OECD. Since its inception in 1978, the agreement has
continuously developed by squeezing ever more subsi-
dies out of ECA terms and harmonizing the rules under
which ECAs operate.
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In the late 1990s, environmental requirements proved to
be another harmonization challenge for the Export Credit
Group within the OECD. The United States Export-Import
Bank had established environmental standards in 1995
following a 1992 Congressional mandate, and thereby
created a burden for U.S. exporters seeking support from
the Export-Import Bank that their competitors in other
countries did not have to deal with. After 5 years of
negotiations, all parties agreed on the Common Ap-
proaches which require members’ ECAs to screen and
classify all applications for cover exceeding 10 million
SDR for their environmental impact and conduct envi-
ronmental reviews of these projects if they fall within two
of three categories of potential environmental impact.
The Common Approaches do not contain quantitative or
qualitative criteria for deciding whether environmental
impacts can be considered acceptable or not, but they do
reference a number of international standards, including
World Bank environmental policies.

By making support conditional on the fulfillment of envi-
ronmental requirements, ECAs enlist domestic exporters’
influence on project sponsors to bring projects into com-
pliance with their environmental standards. This corre-
sponds to what Gilboy (1998) calls “compelled third-party
participation”: exporters becoming liable for the environ-
mental performance of the projects to which they supply
goods and services if these are to be covered by ECAs.
Using ECA cover as a lever, the government has thus
delegated this regulatory task via its ECA to the exporter.

The Common Approaches are a “gentlemen’s agree-
ment” of a non-binding nature. Consequently, compliance
procedures are rather weak and limited to reporting.
Members to the Common Approaches report annually to
the ECG Secretariat on their classification of projects and
on which standards were applied in making cover deci-
sions. Results of these national reports are published by
the secretariat in aggregated form, making it impossible
for outsiders to judge individual country performance.
The review process enables peer monitoring, but it does
not provide for external validation.

While the Common Approaches lack a formal compliance
mechanism beyond mandatory reporting to the secre-
tariat, transparency provisions in the environmental
review process of individual applications empower the
public to monitor ECA operations. These transparency
provisions were promoted by the United States and
haven proven to be a controversial element during the
negotiation of the Common Approaches. The transpar-
ency provisions essentially provide for an implicit yet
effective compliance mechanism by raising the reputa-
tional and political risks of non-compliance. At the same
time, this outsourcing of compliance monitoring to non-
state actors raises a number of questions (see below and
Gorlach, Knigge, and Schaper 2007).



Page 4

GOVERNANCE

BASEL INSTITUTE ON GOVERNANCE

2.3 Industry self-regulation: the Equator Principles

Initiated by the World Bank Group’s International Finance
Corporation (IFC) at a meeting in London in October
2002 a number of private banks including ABN AMRO,
Barclays, Citigroup, and WestLB developed principles as
a banking industry framework for addressing environ-
mental and social risks in project financing (see Wright
and Rwabizambuga 2006; Amalric 2005: and Martin in
this collection). Equator Principles Financial Institutions
(EPFIs) consider the Equator Principles a tool to manage
the credit risk and reputation risk associated with financ-
ing development projects. In July 2006, the principles
were updated and expanded from their initial 2003 ver-
sion to include monitoring and reporting requirements
among other changes.

By adopting these principles, financial institutions commit
themselves to providing loans only to projects that ad-
here to the principles. These ten (nine in the 2003 ver-
sion) principles are similar to IFC guidelines (see The
"Equator Principles" 2006)

1. projects are categorized based upon the IFC envi-
ronmental and social screening criteria;

2. for all category A (significant adverse environmental
impact) and category B (less adverse environ-
mental impact) projects the borrower completes an
environmental assessment;

3. environmental assessments evaluate projects
based on IFC environmental standards or host-
country standards in high-income OECD countries;

4.  for all category A and some category B projects an
action plan and environmental management system
is prepared;

5. for all category A and some category B projects
stakeholders are consulted and are provided with
access to the environmental assessments;

6. forall category A and some category B projects the
borrower establishes a grievance mechanism for
groups and individuals from project-affected com-
munities;

7. for all category A and some category B projects
independent experts review the assessment, action
plan, and consultation process as well as assess
compliance with the principles;

8. forall category A and some category B projects the
borrower covenants to comply with the principles;

9. for all category A and some category B projects an
independent environmental expert is appointed to
verify monitoring; and

10. EPFlIs report on their implementation of the princi-
ples at least annually.

Prior to the review in 2006, the principles applied only to
direct loans for project financing of $50 million or more.
The threshold has sicne been lowered to $10 million and
also includes related services, e.g. advisory services for
project finance. As with other voluntary industry stan-
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dards, financial institutions choose to adopt the stan-
dards and are exepcted to integrate them into their
operations. They need not to make a commitment to any
authority or contracting party, and no provisions exist to
ensure compliance. Yet the increased disclosure and
transparency requirements in the 2006 version of the
principles provide outside actors with the tools to enforce
compliance through “name-and-shame” tactics.

Compared to the five years the ECG needed to agree on
the Common Approaches, the Equator Principles were
sketched out in very short time. Possible explanations
can be found in the low profile nature of the initial princi-
ples, which prescribed no specific procedures and rules
beyond requiring the classification of projects and subse-
quent environmental management plans for certain
categories of projects. Combined with the complete lack
of compliance mechanisms in their first version, adopting
banks would only face minimal costs from the adaptation
of the principles regardless of whether or not they in-
tended to implement them. The revised principles, with
their new monitoring and disclosure requirements, have
raised the bar for EPFls, as they are now much more
open to scrutiny by an interested public.

The Equator Principles are an example of private regula-
tion of the private sector, although they further policies
established by public actors for similar purposes. The
regulatory task of bringing projects into compliance with
the Principles is delegated to the project developer under
close supervision by the lead arranger. Thus, in the case
of private banks, we witness the shortest chain of delega-
tion among the three sets of policies discussed here.
From a risk management perspective, requiring clients to
minimize environmental and social risks that could poten-
tially develop into reputational risks makes good busi-
ness sense. Thus, implementing non-market standards in
financial transactions does fit with Goodin's market-
based accountability mechanism. However, a potential
pitfall is that the EPFIs are likely to be judged based on
their stated intention of improving environmental per-
formance of their project loans. As a result, they may find
themselves caught between their primary accountability
regime (competition) and that of the third sector, based
on intentions.

The lack of a secretariat and a formal compliance
mechanism among the financial institutions underscores
the importance of transparency in the Principles’ imple-
mentation to enable the institutions to monitor each
others’ compliance, as well as to provide other actors
with information needed to evaluate the financial institu-
tions’ performance. With regard to implementation of the
principles on the ground, the 2006 Equator Principles
equip the financial institutions with fairly strong monitor-
ing tools. However, the formal accountability chain ends
at the level of the individual financial institution. Similar to
the Common Approaches for ECAs, the Equator Princi-
ples’ disclosure and transparency requirements create an
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implicit compliance mechanism by raising the reputa-
tional risk of non-compliance.

3. Impacts of Standards Vary by Region

A crucial difference between environmental standards for
access to finance and product or process standards is
the leverage the rule-setter has over the regulatory
target. When states or firms set product or process
standards, their market leverage directly affect producers
or suppliers decisions whether or not to conform with the
standards: the larger the regulator's control over the
market, the greater is his power over the regulatory
targets. Environmental standards for access to finance,
however, do not regulate access to a shielded market,
but merely to support by a cartel of financial institutions.
As long as the cartel does not have complete control
over the finance market, any number of financial institu-
tions not bound by the rules of the cartel can render them
ineffective by providing alternative financing. With re-
spect to ECAs and private banks, the cartels are imper-
fect: only OECD-member ECAs are bound by the Com-
mon Approaches allowing for an increasing role played
by non-OECD ECAs such as the Chinese and Indian
Exim Banks. The Equator Principles, too, have only
limited membership, primarily representing North Ameri-
can and Western European financial institutions. But only
in markets which are dominated by financial institutions
bound by environmental standards can these be ex-
pected to carry much weight.

Regional variation exists within the reach of these stan-
dards. Christopher Wright and Alexis Rwabizambuga
(2006) have illustrated regional limitation of the Equator
Principles. Almost all EPFls are headquartered in Europe
and North America, and their project finance business is
also limited in scope: while a majority of Latin American
project finance loans are arranged by EPFls, equator
banks play a much smaller role in African and Middle
East loans. None of the top ten arrangers of project
finance in Asia has adopted the Equator Principles
(Wright and Rwabizambuga 2006: 102-3).

Similar limitations apply to export credit standards while
MDB policies apply to projects throughout the developing
world. The Common Approaches and Equator Principles
only apply to projects for which sponsors seek support
from equator banks or OECD export credit agencies.
Thus these standards only travel as far as there is de-
mand for financing from these institutions. The effects of
standards can be expected to be greater in regions in
which the bulk of international financing provided is
subject to such standards. The smaller the market share
of Northern financial institutions, the smaller the likely
impact.

In addition to variations in regional impacts one also
needs to consider the overall relevance of these financial
institutions. A study by the IMF notes:
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“Financial flows facilitated by official export credit
agencies are large in comparison with official
development assistance and gross lending by in-
ternational financial institutions to developing
countries” (Wang et al. 2005: 2).

“However, relative to total capital flows to devel-
oping countries or exports, export credits sup-
ported by ECAs in industrial countries have been
on the decline. Preliminary estimates suggest
that new commitments by official ECAs
amounted to near 35 percent of total official and
private lending plus foreign direct investment to
developing counties in the early 1990s; the ratio
declined to about 20 percent in 2000-02” (Wang
etal. 2005: 7).

“New export credit commitments to low-income
countries have been declining since 1995, and
this trend has not been affected by the world
economic cycle. The share of new commitments
to low-income countries (excluding India) de-
clined from 15 percent in 1995-96 to about 8
percent in 2000-03. [...] Indeed, a number of
ECAs have remained off-cover in many low-
income countries, even in HIPCs that have
passed the completion point (thereby receiving
irrevocable debt relief committed under the HIPC
initiative” (Wang et al. 2005: 8-9).

Table 1 illustrates the low relevance of long-term OECD
export credits to Sub-Saharan Africa. Very few projects
requiring environmental review under the Common
Approaches are supported in Sub-Saharan Africa. Be-
tween 1998 and 2003 only six (out of 27) Sub-Saharan
LDCs generated enough export credit business so that
their annual portfolio exceeded $10 million SDR for one
or more years thus possibly triggering the Common
Approaches’ environmental screening process by volume
(projects in sensitive areas require review irrespective of
volume). Five OLICs, four LMICs, and three UMICs also
generated enough business that it may have included
projects subject to the Common Approaches. Due to the
nature of ECG reporting it is not possible to identify the
number or share of projects in Sub-Saharan Africa that
actually received environmental screening. The OECD
reports on environmental reviews are not broken down by
recipient country or region.
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Table 1 Long-Term Export Credits by Country Category (over five years) — (million SDR)
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Income Group 1998 1999 2000 2001 2002 2003 2004
Least Developed 59 (0.5%) 205(1.3%) | 169 (1.1%) | 700 (5.1%) 156 (1.2%) 179 (1.2%) | 48 (0.3%)
Countries (LDCs)

Sub-Saharan LDCs 29 (0.2%) 54 (0.3%) 146 (0.9%) | 626 (4.5%) | 128 (1.0%) 168 (1.1%) | 4 (0.0%)
Other Low Income 1,854 1,495 526 (3.3%) | 638 (4.6%) | 992 (7.6%) 1,936 1,392
Countries (OLICs) (14.9%) (9.6%) (13.0%) (7.5%)
Sub-Saharan OLICs 134 (1.1%) 186 (1.2%) | 87 (0.6%) 36 (0.3%) 338 (2.6%) 109 (0.7%) | 138(0.7%)
Lower Middle Income 5,585 5,320 6,471 5,259 4,767 3,584 6,790
Countries (LMICs) (44.7%) (34.1%) (40.9%) (38.1%) (36.5%) (24.0%) (36.4%)
Sub-Saharan LMICs 25 (0.2%) 125(0.8%) | 2 (0.0%) 31 (0.2%) 7 (0.1%) 2 (0.0%) 26 (0.1%)
Upper Middle Income 2,542 4,280 4,485 3,608 3,644 3,472 2,244
Countries (UMICs) (20.4%) (27.5%) (28.4%) (26.2%) (27.9%) (23.3%) (12.0%)
Sub-Saharan UMICs 39 (0.3%) 188 (1.2%) | 47 (0.3%) 264 (2.0%) | 27 (0.2%) 127 (0.9%) | 339 (1.8%)
High Income Countries 15 (0.1%) 177 (1.1%) | 222 (1.4%) | - 2 (0.0%) 77 (0.5%) *

(HICs)

All Developing Coun- 10,054 11,477 11,872 10,205 9,561 9,248 *

tries (80.6%) (73.6%) (75.1%) (74.0%) (73.2%) (62.0%)

All Sub-Saharan 227 (1.8%) | 553 (3.5%) | 282(1.8%) | 957(7.0%) | 500 (3.8%) | 406 (2.7%) | 507 (2.7%)
Countries

Source: (OECD 2004, 2005b); author's calculation of Sub-Saharan figures; classification of economies from the July
2006 World Bank List of Economies (http:/siteresources.worldbank.org/DATASTATISTICS/Resources/CLASS XLS;

accessed 12/14/06); LDC classification from the United Nations LDC list (http://www.un.org/special-rep/ohrlls/Idc/list.htm;
accessed 12/14/06); *= cannot be clearly identified due to changes in OECD reporting.

While OECD ECAs engagement in Sub-Saharan Africa is
limited, the Chinese Exim Bank — which is not party to
the Common Approaches — is active in power generation,
mining, and energy projects throughout Africa. Now
among the top three ECAs by volume of new commit-
ments, its lending volume has increased eight-fold from
1995 to $8 billion in 2003 (Wang et al. 2005: 12). NGOs
criticize the China Exim Bank for both its human rights
and its environmental record.

The Exim Bank’s portfolio includes projects such
as the Merowe Dam in Sudan, the Imboulou
Dam in Congo—Brazzaville, the Tekeze Dam in
Ethiopia, the Lower Kafue Gorge Dam in Zam-
bia, the Yeywa Dam in Burma, and the Nam
Mang 3 Dam in Laos. China Exim has also
signed deals for projects in other countries with
human rights problems, including Nigeria (Pa-
palanto and Omotosho power plants) and Zim-
babwe (Zimbabwe Iron and Steel Company).

[...] One case in point is Merowe Dam, Africa’s
largest new hydropower project, which is cur-
rently being financed by China Exim. Located in
Sudan, the project will create a reservoir with a
length of 174 kilometers, generate electricity with
a capacity of 1,250 megawatts, and displace
50,000 people. In spite of the project’s large di-
mensions and potential social and environmental
impacts, no independent environmental impact
assessment was ever carried out. One of the
companies involved in the project prepared a
brief environmental assessment report. In viola-

tion of Sudanese law, the technical arm of Su-
dan’s Environment Ministry did not receive a
copy of the assessment, and was not able to re-
view and clear the project. (Bosshard and Chan-
Fishel 2005)

Moss and Rose list a number of large pending projects
which may involve support by the China Exim Bank:

e A possible $1.2 billion in new loans to Ghana,
including $600 million for construction of the Bui
dam;

e $2.3 billion in total financing for Mozambique for the
Mepanda Nkua dam and hydroelectric plant, plus
another possible $300 million for the Moamba-
Major dam;

« A $1.6 billion loan for a Chinese oil project in Nige-
ria;

e $200 million in preferential buyers credit for Nige-
ria’s first communications satellite;

« A $2hillion line of credit to Angola, with the possibil-
ity of another $9-10 billion;

e Reports of loans and export credits for other pro-
jects in Congo-Brazzaville, Sudan and Zimbabwe.
(Moss and Rose 2006)

Clearly, the effect of the Common Approaches is limited
in Sub-Saharan limited due to both the limited engage-
ment of OECD ECAs in Africa. At the same time, the
Chinese Exim Bank provides an alternative throughout
Africa. Sudan, for example, is receiving US$ 387 million
in export credits from the China Export Import Bank for
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the construction of the Merowe Dam alone (Leadership
Office of the Hamadab Affected People, International
Rivers Network, and House 2007: 4) — more than 11
times as much as combined OECD export credits to
Sudan between 1998 and 2005 (OECD 2007).

In addition to China’s increasing role in providing export
credits, India is also playing an ever more important role.
The China Export Import Bank approved loans with a
volume of $20 billion in 2005 (Bosshard 2006). This
ranks the Chinese ECA among its top three OECD
competitors Korea ($22 billion in 2005), Japan ($20
billion in 2005), and Germany ($19.5 billion in 2005) (see
OECD 2007). “Between 1994/95 and 2003/04, the [In-
dian Export-Import] bank’s loan disbursements grew
almost 30-fold, from $48 million to $1.5 billion” (Wang et
al. 2005: 12). India does not yet compete with the big
OECD players in terms of export credit volume, but it
already outpaces twelve smaller OECD ECAs such as
those of Finland, Denmark, and Norway.

4. Standard-Setting Process Impacts Legitimacy

A considerable share of international financing is now
subject to environmental policies courtesy of the U.S.
government and a NGO coalition concentrated in Wash-
ington, DC. Furthermore, these policies regulate envi-
ronmental conditions inside polities which had little or no
input into the development of these rules and may object
to them. Finally, by employing transparency as an infor-
mal compliance mechanism, these policies rely to a large
extent on non-state actors in monitoring compliance and
enforcing the application of these environmental rules. Al
three aspects raise important questions relating to the
legitimacy of these policies.

4.1 Pushed by a small NGO campaign

The NGO campaigns have made a range of financial
institutions accountable to the public. However, this
means that these institutions are now subject to envi-
ronmental mandates and public scrutiny even if this
contradicts their primary missions. Private banks are
profit-seeking institutions which are primarily accountable
to their shareholders. Adding the interested public as an
additional constituency to which banks are expected to
be accountable to may conflict with their primary objec-
tive in maximizing profits for their shareholders. MDBs
have a mandate which is more conducive to public input:
they were set up by governments and receive funding
from donor governments. Yet, only part of their business
is in making grants. Where loans are disbursed, MDB
banks operate similar to commercial banks when viewed
from the client perspective. Yet, this non-concessional
business is subject to the same environmental rules as
their aid business, despite the self-sustaining nature of
the loan business. ECAs are public agencies and thus
should be most amenable to public control over their
operations. However, the environmental mandate ap-
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pears to be at odds with ECAs’ primary mission of job
creation through export promotion.

While public accountability in itself may be problematic
for these institutions, the role of a small group of NGOs in
bringing about such sweeping changes needs to be
scrutinized. Both the ECA and the MDB campaigns
received domestic legitimization through the involvement
of the U.S. Congress and U.S. government in furthering
the campaign objectives. While the Congressional en-
dorsement does render U.S. government initiatives in
these respects legitimate from a domestic perspective,
the situation is not as clear internationally. Harmonization
of ECA standards proceeded internationally with G7 and
OECD ministerial council endorsements eventually
leading to an international agreement under the umbrella
of the OECD. Thus, these standards have been legiti-
mized by the relevant international bodies. Environmental
policies for MDBs were championed by NGOs and en-
dorsed by Congress. However, different to the ECA
standard-setting process, change came about through
unilateral pressure exerted by the U.S. government.
Viewed from a domestic perspective this was a legitimate
and appropriate behavior; however, viewed from an
international perspective, this behavior lacked legitimiza-
tion through a relevant international body. Private banks
finally were coerced into developing the Equator Princi-
ples by NGOs without government intermediation.
Though a political act, this campaign took place entirely
in the sphere of private politics. Given the lack of gener-
ally accepted accountability relationships among sectors
outside the sphere of public politics, the legitimacy of
NGO campaign on private banks is more difficult to
assess. However, in corporate governance, the main
accountability relationship is that of management to
shareholders. Such a relationship does allow for share-
holder activism, but it does put a question mark behind
the legitimacy of activism by non-shareholders.

Applying output rather than input legitimacy would justify
all three campaigns but this also raises the question for
the most appropriate legitimacy concept. Similarly, an
emphasis on intention-based rather than action- or
results-based accountability would validate the MDB and
private bank campaigns. Following Goodin’s argument
that NGOs primarily operate under an accountability
mechanism based on intentions certainly validates the
private bank campaign. However, such an argument
becomes more difficult with regard to the U.S. govern-
ment's role in pressuring the World Bank as the prevail-
ing accountability mechanism for state actors is based on
the legality of actions.

Thus far, | have equated concerns voiced by the NGO
campaigns with those of the public at large. However,
only a few of the NGOs involved in the campaigns have
large membership bases who they can claim to repre-
sent. Most of the organizations in the networks are
specialized advocacy groups with a small staff and no or
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small membership. While they can claim to work for the
common good and to represent widely held grievances,
they do not posses the input legitimacy for making politi-
cal demands that groups with large membership have.

All three campaigns were predominantly funded by two
foundations, the Charles-Stewart-Mott Foundation and
the Wallace Global Fund (does not support BankTrack).
The Mott Foundation’s program area Reform of Interna-
tional Finance and Trade Insitutions states that these
must “become more responsive to environmental and
social concerns [...]." The foundation “support[s] the
efforts of non-governmental organizations to influence
global policies and institutions [...]" (Charles Stewart Mott
Foundation 2005). Similarly, the Wallace Global Fund’'s
program areas include “shifting public and private finan-
cial flows out of environmentally harmful investments and
into environmentally sustainable ones, by influencing
multilateral lending and credit institutions and global
trade mechanisms, and changing U.S. tax policies and
corporate subsidies” (Wallace Global Fund 2004).

Those NGOs without a membership base of their own
are ultimately only accountable to their funders. Which, in
the case of these foundations, are organizations with a
large capital stock and activist mission in their program
statements who are only accountable to their boards.
Adding Goodin’s concept of intention-based accountabil-
ity as an extra layer makes these NGOs accountable to
others in the same network organized around shared
norms and believes. Thus, NGO activities are legitimate
as long as their intentions are in concert with the shared
norms within the network.

4.2 ECAs: Transdomestic Regulation

Haufler states that financial sector “standards agree-
ments are based on consensus among interested par-
ties, and they are voluntary but widely accepted; they are
a form of self-enforcing agreement” (Haufler 2005). This
characterization applies to environmental policies only to
a limited extent: private banks were coerced into estab-
lishing green policies by NGOs and sought to pre-empt
government intervention; the World Bank was coerced
into its environmental leadership role by the U.S. gov-
ernment; and ECAs did in fact establish consensus and
rely on the self-enforcing nature of the Common Ap-
proaches. However, ECA rules are limited in their inclu-
sion of “interested parties” in the agreement.

ECA standards are transdomestic in nature. These
standards are domestic regulations that are aimed at
domestic exporters. Yet, their impact occurs elsewhere:
environmental conditions in another polity are being
regulated. Furthermore, since the exporters need to
make environmental impact information available to their
ECA, project sponsors need to conduct environmental
impact assessments, even if their domestic regulations
do not provide for such a requirement. By means of
these environmental standards, advanced industrialized
countries project their environmental regulations into
other polities.
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In most states, these rules were devised without input
from those polities in which the standards have the most
direct impact. Similarly, the international negotiations on
harmonization of these standards were conducted in the
context of the OECD without consulting the recipient
countries. Turkey is among the states represented in the
OECD Export Credit Group because it operates its own
ECA. Yet, Turkey is also recipient country of numerous
ECA-supported projects. As such, the Turkish delegation
was opposed to standards established in 2001 and in
2003. Both times it felt its interests as a recipient country
threatened by them.

4.2.1 Transdomestic Regulation Explained

Traditional classifications of domestic, foreign, and
intermestic policy are somewhat limited in dealing with a
number of modern regulative phenomena that do not
stop at national borders. Analysts have applied the labels
of “domestic foreign” and “foreign domestic” policy. Yet,
labels as such are oftentimes only applied in an ad-hoc
fashion without considering the implications of policies
beyond the domestic-foreign divide. In this section | lay
out a way to characterize such policies and explore the
theoretical and practical implications of these policies
where the targets of regulation and policy-making proc-
esses are (deliberately) disjointed. This argument is not
about domestic sources of foreign policies but rather
about policies that are targeted into the borders of an-
other sovereign and at the same time are formulated as
domestic policies. In its simplest form, these policy types
can be arranged in a 2x2 table (see Figure 1).

Transdomestic policy defies the traditional policy catego-
ries: policies appear to be domestic in nature, yet their
deliberate effects occur within the borders of another
sovereign state. This quality leads to unusual implica-
tions for state sovereignty. Little or no concerns exist for
the state in which these policies are devised, and the
state in which the policies will have their effect have little
or no influence on the policy-making process. Infringe-
ment of state B's sovereignty comes at no cost to state
A; state B meanwhile suffers from an infringement on its
sovereignty with little or no means of remedying it.
Whether it is foreign domestic or domestic foreign policy
is a question of perspective: for A it is domestic foreign,
i.e. domestic policy with effects elsewhere; for B it is
foreign domestic.

Figure 1: Categories of policies

Impact Domestic arena Foreign arena

Nature

Domestic Domestic policy Transdomestic
policy (domestic
foreign)

Foreign Boomerang policy Foreign policy

(foreign policy that (deliberately
targets your own domes- | external)
tic arenas)
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Furthermore, foreign people in state B have no voice in
this domestic policy process unless they can forge trans-
national coalitions with domestic partners in state A.

Boomerang policy is targeted at regulating behavior at
home. However, it is formulated and implemented as
foreign policy. Policy-makers may pursue this option if
traditional domestic regulation would come at high politi-
cal cost, or if domestic veto players make it impossible to
regulate in a purely domestic fashion.

The transdomestic nature of ECA environmental policies
is what makes them appear unjust from the perspective
of the recipient country: a foreign power intentionally
targets its domestic politics. Thus, those aspects of ECA
rules which go beyond recipient country regulations are
likely to be considered illegitimate from the recipient
country perspective. Though these rules are substantially
similar to MDB and ODA conditions, the grant element of
bilateral or multilateral aid makes such requirements less
objectionable. ECA support, in contrast, is provided for
commercial projects at market or near-market rates.
Attaching environmental requirements to such expensive
financing further increases project cost without off-setting
the cost of compliance with these rules.

4.3 EPFlIs: Private Regulation

The Equator Principles’ legitimacy is questionable from
the same recipient country perspective which | discussed
for ECA rules in the previous paragraphs. These rules
are set by private actors without the input of recipient
states, require compliance with rules that may exceed
recipient country regulations, and assign the cost of
compliance to the recipient country.

While ECA rules are at least sanctioned by the govern-
ment of the exporting country, the Equator Principles
have been devised and implemented beyond the reach
of any state that could serve as a source of legitimacy.
They are primarily a risk management instrument for its
member financial institutions and are not intended to
fulfill public functions. The congruence with MDB rules
equips the content of these rules with some degree of
legitimacy, but their format, nature of the regulator, and
the lack of consultation in their creation challenge their
authority.

5. Uneven Allocation of Costs and Benefits

For many developing countries environmental concerns
are secondary to the establishment of infrastructure.
While it is generally accepted that donors have a say
over what is acceptable or unacceptable in terms social
and environmental externalities of development projects,
this does not apply to ECA supported projects. By defini-
tion, ECAs provide support at market or near-market
conditions and supported projects are usually of a com-
mercial nature or they are funded with little or no aid
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involved. As such it is not surprising that project sponsors
and recipient country governments are concerned about
their loss in autonomy and control if the exporting coun-
tries’ ECAs require environmental impact assessments
and potentially costly modifications to the projects’ design
despite compatibility with the recipient country’s regula-
tions. After all, costs that result from the compilation of
assessments or from modifications to the projects are
borne by the project sponsor or the recipient country.

Similarly, environmental assessments required by EPFls
and mitigation of environmental externalities in projects
subject to the Equator Principles are being paid for by
project sponsors. The cost of improved risk management
for the Equator banks is externalized to their clients.

All three sets of rules are dominated by the interests of
the providers of finance and only consider the interests of
receivers in terms of providing for a better environment
as an unspecified common good. Material interests of the
receivers (e.g. costs associated with preparing environ-
mental assessments or providing mitigation measures)
are externalized. In all three cases, establishment of the
policies was possible because of diffused costs and
concentrated benefits. The reputational benefits of hav-
ing implemented environmental policies go exclusively to
the providers of finance, whereas the costs generated by
these policies are borne by the receivers.

In the case of ECAs this required the establishment of
common environmental rules among ECAs because
unilateral environmental measures would have upset the
cost-benefit balance by creating domestic costs in the
form of foregone export opportunities. The transdomestic
nature of ECA standards facilitated the establishment of
ECA rules. Rules with domestic targets, such as envi-
ronmental standards imposed on exported goods are
even more likely to hurt domestic exporters and are
politically more visible, rendering agreement to such
policies more difficult. While regulating the access to
financing for exports may have the same effects on
exports as setting product standards for exports the
indirect nature of this strategy may be politically lest
costly.

6. Diffusing Good Practice into Target Countries?

All three policies rely on transparency provisions as
compliance mechanisms. While this mirrors the U.S.
approach in NEPA in which these policies find their
common root and was championed by NGOs as well as
the U.S. government, it places a considerable responsi-
bility and burden on non-state actors.

Effectively, these policies are policed by NGOs utilizing
the transparency provisions to flag problematic decisions
and projects. With the existence of an inspection panel or
ombudsman, the capability burden on these organiza-
tions is limited as they can initiate a review process with
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little impact on their own resources. However, where
such a mechanism does not exist -most ECAs and all
Equator banks — the only way to enforce these policies is
by researching violations and making them public. In the
absence of explicitly delegated authority to assume this
function and no compensation for such services, the role
of NGOs in this area is problematic.

Furthermore, faithful implementation thus depends on the
existence of active civil society to monitor institutions’
conduct. As a consequence, thoroughness of implemen-
tation may vary by civil society capacity. At the same
time, the combination of problematic projects and a
transparent decision-making process may serve as a
catalyst for NGOs to form around opposition to projects.
While it may be too early to assess the diffusion of these
international rules for finance into recipient countries, it is
clear that these policies can improve the environmental
performance of supported projects in countries where the
government lacks either the capacity or the political will
to implement similar policies. By making project sponsors
directly responsible for the environmental impacts of their
projects, ECA standards and Equator Principles also
avoid the involvement of public authorities that may be
potentially ineffective in countries with lacking regulatory
capacity.
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